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AutomatedDriving System
Annuaire francais de droit international
Actualité juidique de droit administratif

Autorité Régulatrice de la Mobilité Mobility Regulatory Authority
Orderc Decree

Autorité de Régulation des Transports Transport Regulaton
Authority

Article

Court of Cassatiojudgment bulletin

Administrative Court of Appeal

Court of Cassation (if Plenary Assembly: RRRnary Assembly)
I 2y &S A ¢ Coun€ll ofiStaté

European Court of Human Rights

European Economic Community

Convention for the Protection of Human Rights and Fundame
Freedoms

General code of territorial authorities

General Code of the Property of Public Persons
Circular

Code of Administrative Justice

European Court of Justice (Court of Justice of the Eurof
Communities / of the European Union)

Commission nationale informatique et libertés (Natiot
Commission on Informatics and Liberty)

Constitutional Council
Constitution of the French Republic

Convention for the Protection of Human Rights and Fundame
Freedoms

PublicAdministration Relations Code

Cooperative Intelligent Transport Systems

Internal Security Code

Public Health Code

Transport Code

Dalloz Collection

Conformity Decisions

(French)Declaration of Human and Civic Rights Of 26 August 1
Dynamic Driving Task

Administrative Law
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Doc. fr.
EC
EEC
EDCE
EPCI

EU

EUS
GACA
GACE
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Gaz. Pal.
GDCC

GDJ droit

administratif
GDPR

HMI

IT

ITS
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JO- JORF
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OJEWUOUE
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LOM

LOTI

LGDJ

LPA

ICCPR

MaaS
NHTSA
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ODD
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PUAM
PUF
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French Documentation

European Commission

European Economic Community
Council of State studies and documents

Etablissement public de coopération intercommunale (Pu
Establishment for Intercommunal Cooperation)

European Union

State of kealth emergency

The major judgements in administrative litigation

The major opinions of the Council of State

The major rulings of administrative case law

Gazette du Palais

The major decisions of the Constitutio@auncil

The major decisions of the administrative jurisprudence

General Data Protection Regulation
HumanrMachine Interface
Information Technologies
Intelligent Transport Systems

Juris periodical binder ("La Semaine juridique"), Administratic
and local authorities

Juris Periodical binder ("Law Week"), general edition
Official Journal of the French Republic

Official Journal of the European Communities
Official Journal of the European Union

Law (Act)

(French) Mobility Orientation Law

(French) Inland Transportation Policy Act

General bookshop of law and jurisprudence

Les Petites Affiches

International @venant on Civil and Political Rights Pacte
international relatif aux droits civils et politiques

Mobility as a Service

National Highway Traffic Safety Agency
New Information and Communications Technologies
Operational Degn Domain

Public Service Obligations

Presses universitaires d'AMarseille

Presses universitaires de France
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QPC

R. or Rec. Leb.

RCC
RA
RDE
RDI
PRM
SAE

SPA
SPIC

UNECE
V2I
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V2S
\7AY
V22X
GV2X
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Frenchapplication for a priority preliminary ruling on the issue
constitutionality

Recueil dedécisions du Conseil d'Etat et du Tribunal des conflits
arréts des cours administratives d'appel et des jugements
tribunaux administratifs (Lebon Report).

Compendium of Decisions of the Constitutional Council (annual
Administrative Reew

European Law Review

Revue de droit international

People with reduced mobility

Society of Automative Engineers

Administrative Public Service
Industrial and Commercial Service

United Nations European EconenCommission
Vehicleto-Infrastructure

Vehicleto-Pedestrian

Vehicle toSensor

Vehicle toVehicle

Vehicleto-Everything

CellularVehicle to Everything
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The purpose of thideliverableis to conduta comparative law study on the right of access
to transportwith afocus on transport law in different legal systeriviore precisely,dr each

step of the work, the report will distinguish between French laws and some other national
laws. So, the work f@cused on transport law in different legal systermleed,the report
includesa review ofdomestic,internationaland Community lawthat is aimed toanswer the
followingquestions:

2 KFiQa GKS RSTFAYAUGAZY 2P adKS NARIKG G2 |
Howdo the judges appreciatand interpretthis right?

5

A comparative study of the laws concerning the right of access to transport raises questions
about the definition of the right of access to transport and the way in which it could be
invoked before a judge.

Thereport is divided into two sections. The first stépcuseson Frenchcase, which is
mentioned as an examplen the SUaaVEDoA because ats new Mobility LawFrom the

analysis of the French case as a starting point for the discusbh®setondgart ofthe study

will be devoted to comparative law including the same legal issues in regaothéw

European countries, namel@ermany, Italyand Spain and theUSA

It is in this context, itvill be usefulto start by determiningvhether the right to accesw
transportis an omnipresentegal concept, anavhether itsmeaningis common and shared.
Then its enforceability, invocability and effectiveness must be questidfiadlly, it must be
determined whether the introduction of CAV is likehhtve arimpactonthe characteristics
of this potential right especially bynvestigaingthe legal issues related to the right to access
to transport with the implementation of CAV in future transport systgmgvided by the
different public policies of the coungs studied.

The analysis shows that there is general“right to transport” constituting a fundamental
rightl & | -CoNSEARBKAiCK titizehssmay individually request to be implemented and
whose disregard would be sanctioned.

There is no generdl.e. universal)right to transport guaranteed in Union or international

lawsfor individuals but consecration of different rights of the passenger for certain modes

of transport (as, for example, the right to availability of tickets and reservatthegarrier's
fAFOAfAGE (G261 NR&a (GUKS LI &aaSy3asSNE NrA3IKdGa Ay OFa
important exception of an effective "right to transport" for persons with reduced mobility or

a disability, understood as a guarantaeminimaof access to existing transport services or

equivalent offers.

In addition, emphasis should be placed on the "right to information" component which is
inherent in the right to transport in several legal regimes.

At the national level, the right to transport is fsed to a legamatter of discussin in the
different countries studied but is not enshrinédi every systenor protected at the same
level. There is a disparity iits application depending on the legal regime to which it is subject
to in eachcountry. The effectiveness of a right to transport can be widely discusisesbme
countries, it has not been established as a right but is invoked in public policies, while in
others, even if it is expressly included in the law or indirectly promoted, it doeseaon $0

be accompanied by the legal means to make it effective and applicable for every ditizen.
eachlegal systemthe right to transport is more like an objective recognised by legislation, a
directive that needs to be implemented by public policies.

However,the legal effectiveness of a right of access to transport for people with reduced
mobility and disabilities seems to be a common thread in the different legal regimes studied,
including USA.

From this point of view, it is undeniable that the intwoztion of the CAV is unanimously
apprehended as constituting a progress in the implementation of a right to transport.

g/ Deliverable 2.1. CompNA &2y | ONRPad O2dzyiNASa 2F aGNR3IKQ
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Although no legal system expressly provides thatdbploymentof CAV must be such as to
ensure the effectiveness of ¢hright to transprt on its own they all point out that this new
means of transport is likely to improve the effectiveness of this rigiittexts reviewed
highlight that CAV aims to provide solutions to the real mobility problems of citizens,
especiallyof:

- elderlypeople
- people with reduced mobility and disabilities
- inhabitants ofsparsely populated or landlocked territories

The various public policiemmphasizethe fact that accessibility will be improvedot only

insofar as the transport offer will be moudiversified(\¥n-demandlransport in particular is
very often targeted), but also adapted to tiperson of theuser and their possiblphysical,
cultural, medical, social and intellectuzdnstraints.

In this respect, it should be noted that the introdion of the CAV is legally disruptive in that
it implies a rethinking of the organisation of transport systetrenscendngtraditionallegal
categories.

From this point of view, all the legal systems examined highlight the fact that there is a shift

from a right to transport to a right to mobility, which woutie facto3 dz NJ y GAS S y2a4 | &
F2NJ) ff¢é¢ odzi &l ThNEhHRNE ¥2 NUKS O SINUNZ wH43B NI ¢ G 2
strengthens real, not just formal, equality between individualdirik with the enhancingof

freedom of each individual.

To do so, however, the use of the CAV will involve the processing of personaHdatz,

the apparentreinforcementof one right may have the capacity to affect other rights which
requires a balancing of intergts. Sothe CAV implies the reconciliation of different rights
which must be effectively carried out andequires compliance withother regulations
protecting other rights in particular with regard to theGDPRthat must be effective.
Probably the most mblematic legal issue is the use of data, especially personal data which
can be very sensitive. It is therefore probably appropriate to consider that legal requirements
should be integrated into the design processisTiisuawill be investigatd as part d further

work in the project.

5StAGSNI0tS HOMO /2YLI NR&2Y FONR&aa O2dyiNASa 2F/@NAIKE G2 |
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1.1. Method

1. The report has chosen to focus on two main issues of CAV implementation in new
mobility by studying:

- laws on right to access to transport (Deliverable 2.1)
- data protection framework andconsumers rights (Deliverable 2.5)

For each step of the work, the report will distinguish between French laws and some other
laws (United States, Germany, Spain and Italy).

Theobjective of thefirst partisto investigate the legal issues related to thght to access
to transport with the implementation of CAV in future transport systems and change in the
notion of mobility.

This work will be particularly implemented through the prism of &l&~REDPoncept and its
use case's (Throughout the report, sided boxes will illustrate the point using ALFRED

The legal research work first requires collection of useful legal and technical documents and
need constantly updating, especially inianovative field like CAMIt is worth recalling that

the COVID 1l1%ealth crisisimposed drastic changes that required special focus on
limitations to fundamental freedoms and rights due to ce%®l (This issue is discussed and
detailed inANNEX %

Thenext step of legal research is $tudy regulation, soft law, jlBprudence, administrative
doctrine, legal doctrine and academic literature.

Following this methodologyht preliminary work was to tend to determine a legal definition
of an automated and connected vehicle by analysis of international law (UNECE ocegulati o
'YA2Y [FeX0 YR tlg¢ga 2F RAFFSNBYyU auolidSa astsSol

1 For memoALFREDrip Use cases¢ng scenariofeliverable 6.1 pages 34).

Use Cas A:

Users: the main user of the first use case is an adult aged between 25 and 55 years old. The user does

not have a driving licence. In addition, another user will be part of this use case, a passenger, unknown

to the main user, will enter the vehicie the middle of the journey. Before entering the car, the user

KIR LISNE2YIlIf GAYS i K2YSo Comtet tepBpode af ths jodngyh 2 y I £ adl
is to travel to the airport. The occupant will have downtime time and possible -gteumnt

interaction after the second user enter the vehicle. The journey will start at home, will have-agpick

stop and end up at the airport transport hub.

Use case B :

User: The user of the second use case is an adult (aged between 25 and 55) withgalidence.
Before entering the vehicle the user was working. The user has a neutral emotional state. Context: the
user will go from the workplace to pick up the children at school. In between the start and final
destination, the user will have to stop atclient office. The activity in the vehicle will concern work
and media consumption.

Use case C:

User: the user of the third use case will be an elderly driver aged 65 years or older with or without a
driving licence. The user activities before entgrite vehicle will be normal activity at home and
relaxing activities. The user has a neutral emotional s@ntext: the journey purpose is day to day
activities the journey plan is from home to the doctor and finally to the shopping centre. The user
activity in the vehicle will be reading.

2 For example, standard SAE revised in April 2021 or new legal framework for deployment of CAV in
France at the same period.

10/ Deliverable 2.1. CompNA &2y | ONR&ad O2dzy iNAS& 2F GNRIKE



taxonomy) in order to make a comparison of the context in relation to the subject of the
study @re we talking about the same thing?

Next, French Lawvas reviewedin order to define the traditional concept, the consistency
'Yy R 0KS f S Hdhtfto transgorz8/ida2 iF thelrightito transport in France?

Dealing with the right to transport requires prior consideration of its legal matrix and to look
at the genesis and contours of the fundamental freedom to come and go, which would
constitute the teleological basis of a possible right to transport. To highlight this essential
link, whether the freedom to come and go is indeed guaranteed by means dfat 'to
transport' iseffectively recognised in the French legal systerads to be verifiethy a review

of constitutional Law and international Law as a potential sourcerigfht to transport»).

So, this requires in fact to determine the scope of ttemflom to come and go and its limits.
This more detailed study on the link between the right to transport and the fundamental
freedom to come ad go is included in an annex to this report, to which the reader may refer
for a more indepth approach to the ubject and its implications in terms of fundamental
rights(ANNEX 1

It is important tonote that study on international Law is essential because the French legal
system ignonist, that is,international Law is directly integrated into the French legaleor
(Community and international Law in compliance with the provisions of Articlels 88d

55* of the French Constitutionynlike Italy or Germany, which operate under a dual system
that requires the treaty to be transposed by law to give its effectdmestic law.

Thus, this report opens directly on the right to transport in its traditional French sense and
especially on the research for the existence of a right to transport in international and
Community law (with a specific focus on rights grantegassengers detailed MNNEX 3

and ANNEX % on an attempt at some definition, in order to measure its effectiveness and
justiciability’. The report investigates the impact of introduction of new devices (see active
mobility, inclusive mobility, Maas, pmotion of multimodality and intermodalitdiscussed

and detailed inANNEX 5yith a special focus on the CAMoges CAV entail a change in the
ANRIKG (2. GNI yall2NIeK

Theobjective of he second step of the report aims to answer the same questiynthe

study of eachlegal frameworks of public policies in other Statésthe perspective of
comparison between the different legal systems chosen (States belonging to the EU
especially Italy, Germany and Spain, and the USA outside the European framework).

Eachsection includes a conclusion with key messages that will facilitate this comparison by
synthesising the contribution of the research.

3 @The Republic shall participate in the European Union constituted by States whichelegvetosen

to exercise some of their powers in common by virtue of the Treaty on European Union and of the

Treaty on the Functioning of the European Union, as they result from the treaty signed in Lisbon on 13
5SOSYOSNE HANTEé®

4 dTreaties or agreements Huratified or approved shall, upon publication, prevail over Acts of

Parliament, subject, with respect to each agreement or treaty, to its application by the othed glrty

SLY RdzZltAald adeadSvyaz iededioniS OKyRh§ NaGdod@esSRnvovGs TS § 2 F
the adoption of internal enforcement measures.

5 A detailed study and analysis of the French domestic legal framework implies to highlight the major
NREfS 2F GKS mMpyH a[he¢Lég ! OG0 6KAOK mklydingiBsRaeg SR G KS
2F LI NIAFYSYGFENE LINBLINFG2NE ¢2NJ 0 ¢A0Khet ¥F2O0dza
architecturé 2 F (GKS CNBYOK (NI yalLRNI>X ¢KAOK AyOfdzRSa Ol
(use cases), qualification of pubtiiansport services and link between transport and French notion of

« public services. This is the basis of the French transport system, which had not seen any major

changes until 2019 and the new LOM law introducing CAV for the first time into the system.

That is why the report will analyse the consecration efrgght to mobility» provided by the LOM

)

z
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NB: In this deliverable scenarios provided are analysed from a legal point of view.
Recommendations for CAV to be teslugically in compliance with laws is out of the scope
of the current deliverable.

1.2. Legal definition of an automated and connected vehicle

2. There is no Universal' legal definition of the automated and connected vehicle

Moreover, the two concepts (autonted/connected), while closely related driving
automation features equipped on vehicles usually meaning a connected vehigteain
distinct insofar as the connected vehicle exists independently of the automation funttions

An automatedvehicle is nonecessarily connected: radar, sonar, cameras and other lidars,
whose information is processed by the computers and more generally by tHmam
software that delegates some or all of the driving to the vehicle, should be sufficient to
accomplish this. Neertheless, the information produced by other vehicles, road
infrastructure managers' networks or telecommunications operators should be able to make
it more efficient, particularly from a safety point of view. Experts agree that there can be no
real autoromy if vehicles cannot cooperate or collaborate with other entities. Indeed, even
if vehicles are inclined to use more and more sensors in order to model their immediate
environment, they will only be able to move, in a complex organisation such as tde roa
traffic environment, by sharing information, (position, speed, directéts..) . Many experts
agree that the development of functions for the perception of critical situations for which
needs or early warning exceed the capacity of the sensors idi@lig a I 0t S® ¢ KS W dzii2y 2
vehicle is therefordikely to bea connected vehicle. In the long term, it is likely that it will
even be connected to the infrastructure, which will also be 'intelligent’ and capable of moving
vehicles safely, thus generatinggbobal automated system that presupposes connectivity
between each stakeholder. More simply, the connected veligkquipped with devices
enabling it to communicate with third parties. The adjective "communicating” may be
preferred, which presupposesn iany case, that the vehicle is connected. As previously
mentioned, relating to automated driving, there are 3 modes of operation depending on the
actors involved in the communication. V2x€hicle to vehiclecommunication implies that
vehicle data is ctdcted and transmitted to vehicles, VZVehicle to infrastructure
communication performs the same operation but the data is centralised at an infrastructure
management centre. 12\infrastructure to vehiclecommunication involves information
being transnitted from the centre to the vehicles. In addition to these three main modes,
there is also V2P (Vehicle to Pedestrian) communication, Vehicle to Sensor (V2S)
communication, Vehicle to Everything (V2X) communication, and recently, the one that is
distingushed by the network used, Cellgehicle to Everything (Z2X) communication.

Thus, vehicle connectivity, which is already mark&tedeets legal requirements that are
distinct from those inherent in vehicle driving automation systems, as these twododaies

1Ta GKS 9dzZNRLISIyY [/ 2YYRvanshodgl autérmated wehicSdo hafl ne@$s&ily NE &

need to be connected and connected vehicles do notireequtomation, it is expected that in the

YSRAdzY GSNY O2yySOGAQAGE At d@tBdies haxelq@gtitdiivedyy | 6 £ SNJ T2
showed that automation without connectivity could lead to a potential deterioration of traffic

conditions:  https://ec.europa.eul/jrc/en/publication/connectednd-automatedvehiclesfreeway
scenarieeffecttraffic-congestionand-networkcapacit). = Ay / 2YYdzy AOF A2y 2F {(G(KS [ 2
GKS NRIR G2 ldzi2YFGSR Y20AtAdey !y 9! adGNrdS3e ¥F2NJ
final.

8 Connectivity can refer to a wide range of new applications, from thosecdtsdi to infotainmento

those enabling automatic calls to emergency services (eCall), those related toaatbdriving will

be focused on in this repart

12/ Deliverable 2.1. CompNA &2y | ONR&ad O2dzy iNAS& 2F GNRIKE
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generate different legal issues..protection of privacy in the use of personal data / civil or
criminal liability of the driver).

3. wStFaGAY3a G2 Fdzi2YlF G§SR RNR @AdyvihaudrhaiocBR 2y (K
systems which has just been re@d in April 2023 it is possible to define the commoma
shared characteristics of an automated vehicle toward a legal point of view.

Indeed, the SAE standard, a standard issued by the Society of Automobile Engineers (SAE)
establishes a standard desdrig motor vehicle automation systems that perform part or all

of the dynamic driving task (DDT) in a sustainable way. It provides a taxonomy with detailed
definitions for six levels of driving automation, ranging from no driving automation (level 0)

to high and full driving automation (levels 4 and 5).

This technical standard has become an almost universal reference that has penetrated the
legal sphere expressly, sometimes formally (as well as WPEGOEU?).

This means that the CAV is a motor vehicle vpi#int of automation, part of connection
(allowing communication with the driver but also with other vehicles or infrastructure). In
legal terms, this means that it must follow all legal rules that apply to a motor vehicle. For
example, CAV must be insureedause of the motor insurance directive that requires a third
party insurance for all motor vehidén circulation in the EU.

But, beyond these common technical characteristics, the qualifications and legal regimes
diverge.

CAV are understood differentyi y RAFFSNBy 4G € S3rt aeaidaSvya o 9!
different countries. They have thus appeared in the legal order in various ways. First, and

often, through nonbinding standards, and therprogressively in the context of regulatory

texts.

4. Under the agis of the UN, the WP28has adopted various nehinding texts?

which content principles and many definitions of concepts for automated driving systems
(ADS)as relevant for WP29 to date. These principles may be treated as guidelines for
developing new rgulations related to automated driving systems at WP29. As already said,
it is important to note that these texts crystallise the SAE nomenclature. It is expressly
referred to and annexed. However, the-salled "ALKS" regulation on automated lane
keeping systems, adopted by the UNECE World Forum for Harmonisation of Vebhicle
Regulations on 24 June 2020 in Geneva, should be menfibrEds is the first binding
international standard on vehicle automation, known as "Level 3", which entaetedorce
internationally in January 21. The European Commission, which has also contributed to its

% Taxonomy and Definitions for Terms Related to Driving Automation Systems fep#&@hMotor
VehicBa = Wo 1 mc uhEps:/wwiN.Rat.oraistardsards/content/j3016 202104/

10 For example, Reference document with definitions of Automated Driving under WP.29 and the
General Principlesof developing a UN Regulation on automated vehicl28, April 2018,
ECE/TRANS/WP.29/1140.

LCommunicatio® ¥ (1 KS / 20vi Midraad tb &ugbmated mobility: An EU strategy for mobility

of the futureg, 17.05.18, COM/2018/283 final.

12The UNECE World Eon for Harmonization of Vehicle Regulations (WP.29) is a unique worldwide
regulatory forum within the institutional framework of the UNECE Inland Transport Committee.

13 Economic Commission for Europe, Inland Transport Committee, World Forum for Harnoonifati
Vehicle Regulations, Reference document with definitions of Automated Driving under WP.29 and the
General Principles for developing a UN Regulation on automated vehicles, 04.23.18,
ECE/TRANS/WP.29/114Revised Framework document on automated/autammus vehicles,
12.31.19, ECE/TRANS/WP.29/2019/34/Rev.2.

14UN Regulation on uniform provisions concerning the approval of vehicles with regards to Automated
Lane Keeping Systemitps://undocs.org/EE/TRANS/WP.29/2020/81
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development, has announced that the regulation will apply in the European Union after its
entry into force at a later dateyet to bespecified. However there is currentlyp rgeneric
definition of CAV agreed by the WP29.

5. The WP, which presides over the work of the Vienna Convention on Road Ttaffic
refers to 'automated driving systenisn this communication strategysince an amendment
entered in force in 201%. But, inreality, the text is aimed at \«ehicle systems which
influence the way vehicles are drivemwithout more precisiomnd does not remove the need

for a drivet®. Indeed, the convention does not define the termnrehicle»?. A divergence of
interpretation then emerged between the signatory countries. A report by the French
administratiorf* summed up the situation as followsTHe countries of the European Union
are divided into three blocks as to the interpretation to be drawn from the two amendments
to the Vieana Convention, which came into force at the end of a procedure that began in
2006:

- those who, like France, consider that the new text does not allow the deployment of truly
autonomous vehicles;

- those who, like the United Kingdom and the Netherlandssider that the amendments
should be interpreted flexibly, and that they now allow the deployment of autonomous
vehicles (at least of levels 3 and 4)

-those who, like Germany, want to allow the circulation of vehicles at level 5 without waiting
for a rew amendment??»

15The UNECE Working Party on Road Traffic Safety (WP.1) is the main coordinating body in the area
of road safety;

16 Vienna Convention on Road Traffic, 8 November 1968,
Yhttps://unece.org/press/unecepavesway-automateddrivingupdatingun-internationat

convention

18 Art. 8. 5bis« Vehicle systems which influence thiay vehicles are driven shall be deemed to be in
conformity with paragraph 5of this Article and with paragraphl of Article 13, when they are in
conformity with the conditions of construction, fitting and utilization according to international legal
instruments concerning wheeled vehicles, equipment and paiithvelan be fittedand/or be used on
wheeled vehicles*Vehicle systems which influence the way vehicles are driven and are not in conformity
with the aforementioned conditions of construction, fitting and utilization, shall be deemed to be in
conformitywith paragraph5 of thisArticleandwith paragraphl of Article13,when such systems can

be overridden or switched off by the driwer C.N.569.2014. TREATHEB.19 (Depository Notification
09.23.14) and C.N.529.2015.TREATHE®R.19 (Depository Notificatio  10.06.15).
https://unece.org/fileadmin/DAM/trans/doc/2014/wpl/ECERANSVP1145e.pdf

19Art.8-3 p Bverg driver shall all times beableto control his vehicks ¢ @ | NIE®eryndavéymf Y £
a vehicle shall iall circumstances have his vehicle undentrol soasto be able toexercise dueand

proper care andio beat all times ina position toperform all manoeuvres required loimé ©

20 Article 1 of the Convention is devoted to the glossary. This does not include a definition of the
concept in tle strict sense, but it is used on many occasions to define other concepts or generic terms
used to organise subdivisions or scditegories. However, it can be considered that this notion,
however broad, excludes rail vehicles, even when they travel orad@way. Thus, the term vehicle
refers to any object that moves on the earth's surface and has one of its functions corresponding to
such movement. It should be noted that the requirement of movement on wheels does not seem
imperative.

21 General Council fothe Environment and Sustainable Development, General Inspectorate of
Administration,Vehicle automation February 2017, page 22.

22 To illustrate this point, it is interesting to mention the position stated by the German Government
in the presentation of ie 2021 Act on autonomous Driving bdlhe draft law is compatible with
European Union law and international treaties concluded by the Federal Republic of Germany. The Act
is in line with international regulations, in particular the Vienna ConventioRaad Traffic (Vienna
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To illustrate this pointin France, we shall consider that this last amendment requires for sure
a driver¢ a natural person in physical and ysdicalcapacity of the driving with a driving
licenceg in control of the vehicle. There is poecision neither in the Vienna convention nor
AY UKS CNBYOK UNXF¥FAO Il ¢ O0KFEOG O2dzZ R fft2¢ dz
means: does the driver haueir vehicle under control when the ADSbeing activated

¢ KS [ 2y Z8iplaine®Qre Govérnment cannot rely on any interpretation of these
stipulations that would allow it not to make the experimental circulation of vehicles with
driver delegation not declared to be in conformity with the United Nations technical
regulations on velgies, subject to the condition that the driver delegation system can be
"neutralised or deactivated by the driver". It therefore proposes to amend the proposed
provision to exclude experiments involving the "inattention" of the driver or the "absence of
a driver»?*, For the Council of State, the driver is not released from aapligation of
vigilance or attention»?>,

However, WP1 adopted in 2018 a resolution on the deployment of highly and fully
automated vehicles in road traffic that includes definitifadhen, an amendment to the
convention introducing automated vehicles voted in September 2020 that finally
addressedhis major issuée’’ :

! NiAOEfS onoAa

Convention on Road Traffic of 1968, BGBI. 1977 Il pp. 809, 811). This also results from the
recommendations of the Working Party "Global Forum for Road Traffic Safety" WP.1 of the United

Nations Economic Commission for Europe (UNE@EER is responsible, inter alia, for the law of

conduct, and which was promulgated in September 2018 (Verkehrsblatt vom 24/2018, vom
31.12.2018, pp. 86870). According to this, autonomous motor vehicles are permissible in road traffic

if there is at lealsone possibility of deactivation by a persomside or also exclusively outside the
BSKAOfS ONB3IINRfSaa 2F GKS aLl (@®iudksadRe1®/d7430.pST Sod3I
17).

2t is the administrative supreme court aagbart from itsjurisdiction, it has theesponsibilityfor

providing adviceto the Governmenton the most important draft legislation(statutes, orders and

decrees).

) 2yaSAt RUQGHFGX ! 3aSYofSS ISYSNIt S -%qQiondédS Rdz 2SS d:
finances- Section des travaux publics Section soci@leSs OG A 2y RS NG FOX509 ét a G NI (A 2y
395.021, avis sur un projet de loi relatif a la croissance et la transformation des entreprises, page
248n°4.

25 Conseil d'Etat, Assemblée générale, Séanze ® SdzZRA mn 2dzZAy wnamy 3 { SOGAZ2
FAYLyOSa {SOiGAz2y RSa (NI O dzE LJdzo f ANOSY 394.DDétA 2y &2
395.021, avis sur un projet de loi relatif a la croissance et la transformation des entreprise25page

26 Economic Commission for Europe, Inland Transport Committee, Global Forum for Road Traffic
Safety, Seventgeventh session Geneva,-28 September2018, Report of the Global Forum for Road

Traffic Safety on its sevengeventh session, resolution oré deployment of highly and fully

automated vehicles in road trafficart. 3: «a0 & ! dzii 2 Y I (13S8RA (RSeEwE@dvyghitlesystem

that usesboth hardware and software to exercise dynamic control of a vehicle on a sustained basis.(.
ORVGI AGKUSBSRI @$&X¥X Ot S¢ NB T S NBandudmated doving aySdmSThiS |j dzA LILIS R
automated driving system operates within a specific operational design domasorfaor all of the

journey, without the need for human intervention as a fall-back to ensureNR2 R &l FSGe o o6S0a
Fdzi 2 YI 1 SR @&&vihdibequiphaaviitls adButomated drivingsystem. Thisautomated

driving systemoperates withoutany operational design domain limitationgor some or all of the

journey, without the need for human tervention as a falback to ensure road safety
ECE/TRANS/WP.1/165.

27 Economic Commission for Europe, Inland Transport Committee, Global Forum for Road Traffic

Safety, Eightjirst session Geneva, 25 September 2020, Report of the Global Forum fordR cafic

Safety on its eightfirst session, &Addendum Amendments to Article 1 and new Article 34bis1968

Convention on Road Traffic ECE/TRANS/WP.1/173/Add.

Y.
o}
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The requirement that every moving vehicle or combination of
vehicles shall have a driver is deemedthécsatisfied while the
vehicle is using an automated driving system which:

(@) is in compliance with domestic legislation, and any
applicable international legal instrument, concerning wheeled
vehicles, equipment and parts which can be fitted and/or be
used on wheeled vehicles, and

(b) is governed by domestic legislation for operation, which
must be consistent with the principles of this Convetién

The previous definition of the term «ADS» is included at article Y  { Adtoniatédx
RNR @Ay 3 ferstaaivehivl€ systeB that uses both hardware and software to exercise
dynamic control of a vehicle on a sustained basi¥iie amendment should come into force
on 22 July 2022.

6. At the community level, the European Union adopted a definition too in 2679

The recast General Vehicle Safety Regulation of the European Parliament and of the Council
of 27 November 2019 states thathdrmonised rules and technical requirements for
automated vehicle systems, including those regarding verifiable safety assurance f
decisiommaking by automated vehicles, should be adopted at Union level, while respecting
the principle of technological neutrality, and promoted at international level in the framework
2F GKS !'b9/90a 22NI R C2NYzY T2(WP.29p (&Gl H.1 I GA2y 27
In this respect, the Regulation also recalls that the UN Regulations and their amendments
which the Union has voted in favour of or which the Union applies, in accordance with
Decision 97/836/EC, should be incorporated into the ddis typeapproval legislation.
Article 3, which is devoted in particular to definitions, enshrines the conceptaftemated
vehicles> and «fully automated vehicles®. It also refers to various legal obligations specific

28 Regulation (H) 2019/2144of the European Parliameand Ofthe Council of 27 November 2019 on

type-approval requirements for motor vehicles and their trailers, and systems, components and

separate technical units intended for such vehicles, as regards their general safety and the protection

of vehicle occupants and vulnerable road users, amendigulation (EU) 2018/858 of the European

Parliament and of the Council and repealing Regulations (EC) No 78/2009, (EC) No 79/2009 and (EC)

No 661/2009 of the European Parliament and of the Council and Commission Regulations (EC) No

631/2009, (EU) No 406/20, (EU) No 672/2010, (EU) No 1003/2010, (EU) No 1005/2010, (EU) No

1008/2010, (EU) No 1009/2010, (EU) No 19/2011, (EU) No 109/2011, (EU) No 458/2011, (EU) No

65/2012, (EU) No 130/2012, (EU) No 347/2012, (EU) No 351/2012, (EU) No 1230/2012 and (EU)

2015/166, OJEU, L 325/1, 16.12.19.

VeoHMdz®2 YIF §SR GSKAOE SQ YSIya | Y202N) GSKAOE S RSaAIy:?
for certain periods of time without continuous driver supervision but in respect of which driver

intervention is still expected cequiredT O HH O WFdzf £ &8 | dzi2YF SR @SKAOf SQ YSt
been designed and constructed to move autonomously without any driver supervision
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to CAVs which will be in aditin to the «traditional » vehicle obligatior8. But most of the
innovative technical provisions specific to CAVs are only applicable from 6 Jul} 2022

Notwithstanding these international definitionsyany countries have adopted their own
definitions.

7. For example, in Francethe legal regime for experimentation PPTG?*?) has
introduced the singular notion ofwehicle with driving delegatiom in 2015°. This term was
then enshrined in law in 2019 for the permanent circulation of €AM the soecalled
Ga@Af AGe@ hNR EOM Aci).Mgigle 31 bf dhe LAM intends to regulathe
circulation of totorised land vehicles whose driving functions are, under predefined
conditions of time, place and circulation, partially or totally delegated to an autadnate
driving systeh Then, with regard to automated driving systems, Order issued on the basis
of legislative empowerment in April 20®tovides in particular for the definition of a vehicle
with driving delegation and sets out the specific features of thmated driving systems
with which it can be equippedY ¢eMicle whose driving functions are delegated to an

30 Article 11 is specifically devoted to the requirements for automated and fully automated vehicles,
which are thus added to the previous ones for this type of vehicle, and refers to future implementing

regulations on various specific points concerning 8 a 1 Sya G2 NBLX I OS (GKS RNAO

vehiclé (sic), including signalling, steering, accal®n and braking (Art.11 .1.a); systems to provide
the vehicle with reatime information on the status of the vehicle and the surrounding area
(Art.11.1.b); driver availability monitoring systems (Art.11.1.c); event data recorders for automated
vehicleqArt.11 .1.d); harmonised format for data exchange, e.qg. for platooning of vehicles of different
makes (Art.11.1.e) as well as systems for communicating safety information to other road users
(Art.11.1.f). Pursuant to the provisions of Article 11 (2),@rmenmission will have to adopt, by means

of implementing acts, provisions on uniform technical procedures and specifications for the systems
and other components listed in paragraph 1(a) to (f) of this Article and for the-dppeoval of
automated vehicle and fully automated vehicles with regard to those systems and other components
in order to ensure the safe operation of automated vehicles and fully automated vehicles on public
roads.

31 So far, there is no sufficient legal framework at European levehfdor vehicles with autonomous
driving functionsThe currently applicablRegulation (EU) 2018/858, according to the wording of its
scope and the technical requirements (seat of the person driving, steering systems, protection of the
person driving theehicle in the event of an accident, field of visighS KA Of S& Q ),@lway$S 32 NA S a
presupposes a person driving the vehicle and thus the comprehensive controllability of the vehicle
("to be driveti).

32 As the 2018 decree and order setting out the negifor experiments are commonly known. Article

2 of the order defines thecvehicles with partial or total driving dlegationl. "Partially or fully
delegated driving vehicle" means a vehicle which belongs to the international category M, N, L, T or C
or to a national type, equipped with one or more functionalities allowing the vehicle to delegate all or
part of the driving tasks during all or part of the vehicle's journey.

Delegation is partial when the driver delegates part of the driving tasks to thele/shelectronic
system but retains at least one physical driving action.

Full delegation is when the driver completely delegates all driving tasks to the vehicle's electronic
system.

This definition excludes driving aids, which do not relieve the drividniving tasks. It also excludes
legal safety devices, which are subject to approval and equipment requirements under current
regulations»

331, n° 201992 du 17 aolt 20130RK°0189 du 18 aolt 2015, p. 14263.

34 L. n° 20191428 du 24 décembre 2019 dientation des mobilitésJORM°0299 du 26 décembre
2019.

texte n° 1.

35 Order on the criminal liability rules applicable in the event of the use of a vehicle with driving
delegation and their conditions of us#QRIu 15 avril 2021, texte n°36.
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(art. 1213 of the Highway code).hen, the future pplication decree expected in May 2021
will define precisely the different types of vehicle with driving delegation that can be
« partially, highly or fully automates?®.

Y Aa |

8. In Germany the «<AVF®' strategy was adopted by the Federal Government in 2015.

Germany has succeeded in getting a vote to adapt the national legal framework, in particular

the amendment of the Road Traffic Act, in order to allow the circulation afitemated

vehicles»>. On 12 May 2017, the German legislature indeed passed a law onsthefu

« Motor vehicles with highly or fully automated driving functigrwhich was published on

20 June 2017 and entered into force the following Haynlike the French legislator, who

initially dealt only with the delegation of driving and did not mentithe technology used,

the German Parliament immediately refers @utomated driving. From the very first lines

of the law, it gives a very clear definition in that it focuses on the technical aspect, on the

instrument constituted by the technology usetihe CAV, for the purposes of this lavare

those which have technical equipmenand those that meets six criteria laid down by law

(art. 81a¥°. Now, the Federal Ministry of Transport and Digital Infrastructure has announced

that Germany intends to eable «autonomous, driverless driving in determined operational

areas». The required legal framework is currently being prepace@®S & SGT Sy (i 6 dzZNF a1 d:
Anderung des StraRenverkehrsgesetzes und des PflichtversicherungsgeSssgetz zum

autonomen Fahrem® The bill targetsa I Y2 i2NJ @SKAOE S gAGK |y | dzi

3 Article 1 of the decree project notified to the EU Commission provide$: K S @SKA Of S A GK RN
delegation can be partially, highly or fully automated;

8LGWLI NIAIFtt& Fdzi2YI SR @SKAOf SQY | @SKAOtS FALGGSR
dynamic catrol of the vehicle in a particular functional design area, which has to issue #aake

request to respond to certain traffic hazards or certain failures during a manoeuvre performed in its

functional design area;

82-WKAIKE & | dzii 2 ¥hide $itlRd witiSak Aumaed driving sydtem exercising dynamic

control of a vehicle in a particular functional design area, which is able to respond to any traffic hazard

or failure without issuing a takback request during a manoeuvre performed irfutsctional design

area;

83.-WFdzA t & Fdzi2aYlI GSR GSKAOE SQY || @SKAOtS FAGGSR 6AGK
control of a vehicle, which is able to respond to any traffic hazard or failure without issuinglzatdke
request during a mameuvreb Q €

Article 2 complets with other § FA YA G A 2y & wMdy OR!dRR2/YA (1SS RINA @A y 3
combining hardware and software elements enabling it to exercise dynamic control of a vehicle for an
extended period.

87 « Strategie automatisiertesind vernetztes Fahren {Strategy for automated and connected
driving)

38 Achtes Gesetz zur Anderung des StraRBenverkehrsgesetzes vom 16. Juni 2017 StraRenverkehrsgesetz
¢ StVG, Bundesgesetzblatt Jahrgang 2017 Teil I Nr. 38, ausgegeben am 20.06.20164&eite

%% 1. which can control the respective motor vehicle after activation (vehicle control) in order to cope
with the driving task, including longitudinal and transverse guidance,

2. which, during the highly or fully automated vehicle control, is ableomply with the traffic
regulations relating to vehicle control,

3. which can be manually overridden or deactivated at any time by the vehicle driver,

4. which can identify the necessity of the vehicle's manual control by the vehicle driver,

5. whichis capable to optically, acoustically, tactically or otherwise perceptibly indicate to the vehicle
driver with a sufficient time reserve before the vehicle control is handed over that it is necessary to
manually control the vehicle and

6. which indicateany use contrary to the system descriptian

40 0n Thursday, 20 May 2021, the Bundestag passed a corresponding bill "to amend the Road Traffic
Act and the Compulsory Insurance Acfct on Autonomous Driving" (19/27439) of the Federal

ax
(¢}
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without a person driving the vehide?. For the time being, autonomous vehicles in the

sense of the Genan law are only defined as SAE level 4 vehicles.definition again refers

to technical equipment which must meet tiegalrequirements set out in Article 81e (2)

Theillustrations of the French and Germanasesare interesting because they are atdh
opposite end of the spectrum. Germany focuses on tieetinical equipmeritwhile France
initially ignored the technical reality to focus on a strictly legal understanding through the
sole legal notion ofdelegation.

9. The Italian regulationalso deals vith automatic driving vehicléoveicolo a guida

automatica®). The legislation specific to the testing of such vehicles provides a definition in

Article 1.1t Y S| yai vehicle equipped with technologies capable of adopting and
implementing driving behavies without active intervention of the driver in certain road and

external conditions ®om the outset, the legislation takes a technentric approach in

GSN¥a 2F RSTAYAGA 2 autanatic digig feghiojog@ésyi KS GSNY 2F &

10. In Spain this is #0 a technical approacd ¥  wehiSulo @utonomd within an
experimental legal frameworkince 201% 2 Whiaulos de conduccion automatizada A y (G K S
title)®. Ths text S E LINB & & f &ehidles MEbfpdrating dechnology with functions
associated with atomation levels 3, 4 anc5®

Government.In orderto adopt the new legal framework, the Lander must now also agree in the
Bundesrat.

“EGOAY YNI FOFFKNI SdA YAG Fdzi2y2YSNI CHKNFdzylliA2yé D
42|t is interesting to note how the German government has justified the conformity of its bill with EU

t | a6wever, the are of the typeapproval regulations are the technical requirements for motor
vehicles concentrated in Annex IV of the Framework Directive and Annex Il of Regulation (EU)
2018/858. However, these do not contain any requirements for autonomous motor sehicle
particular, Regulation (EU) 2018/858, according to the wording of its scope and the technical
requirements (seat of the person driving, steering systems, protection of the person driving the vehicle
in the event of an accident, field of vision, etaljvays presupposes a person driving the vehicle and
thus the comprehensive controllability of the vehicle ("to be driven”). In contrast, autonomous driving
functions are characterised precisely by the fact that they do not provide for human guidance.
Exanples of this are the scalled "people movers" or "goods movers". Depending on the final stage of
development, they are therefore more likely to be regarded as a legal aliud (robot) than as a motor
vehicle within the meaning of Regulation (EU) 2018/868hat a norharmonised area is open to
national legislation and a national authorisation with limited validity to Germany for the time ©eing

I1l. Vereinbarkeit mit dem Recht der Européaischen Union und volkerrechtlichen Vertragen, p. 17.

43 Decreto 28 febraio 2018, Modalita' attuative e strumenti operativi della sperimentazione su strada
delle soluzioni di Smart Road e di guida connessa e automgit®&02619) (GU Serie Generale n.90

del 1804-2018).

4“1 NIi @ ameandidnovtiveitdthndlogies fautomatic driving based on sensors of various types,
software for processing sensor data and interpreting traffic situations, learning software, software for
making driving decisions and their implementation, components for integration with the convéntiona
@S KAQH S X

4 DGT (Direccion Generdé Trafico),Instruccion 15/V113 - Autorizacion de pruebas o ensayos de
investigacion realizados con vehiculos de conduccidon automatizada en vias abiertas al trafico en
general, 1311. 2015,The Royal Decree 2822/1®®f 23 December 1998, approving the General
Vehicle Regulations (hereinafter RGV), granted the DGT, in Article 47, the power to grant special
authorisations for the performance of extraordinary research tests or trials, carried out by
manufacturers, secahstage manufacturers and official laboratori¢skewise, Instruction 10/T66
established the specific procedure for requesting and granting these authorisations. The definition of
' A@SKAOdzZ 2a H A 2 RRRGE S a0 A (K Y2 édvatiStechddldg$ tNat O LI 6 A £
allows it to be operated or driven without the need for active driver control or supervision, whether
such autonomous technology is activated or deactivated, permanently or tempordrily
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In this respect, it should be noted that, everthe nomenclaturesare sometimes similar

they do not cover the same definitiomdmp, e.g, EU regulation and French LOM decree

project). An effortof harmonisationmaybe necessary

Law is also a marker of the cultural imprint. It is therefore useful to compare how the legal

introduction of the automated vehicle may impadhe conception of the right to transport.

ALFREI> defined by the project as a concept to humantise CAV actions based on the

quality comfort, interaction and informationThe concept will functionn a defined

operational domain, within which it will always be controlled autonomously during normal

conditions.The parameters of vehicle use of ALFRED d@xtend toa use outside of thig

domain and, as such, it will only be used by passengers, with no possibility of the vehicle

being driven(cf. WP6- Deliverable 6.1. ALFRED Use cases
According to the abovementioned definition&l_FREEalls at least witin level 4of the SAH

standard. In legal terms, it is indeed a motor vehicle equipped with an ADS, and therefore

falls into the category of highlée.g. WPJ) or fully (e.g. EU)automated vehiclesaccording
aforementioned definitions(in Francefor exanple, it would alreadyqualify as a vehicle with

fully driving delegatiorfexperimental frameworkandprobablyin the near future, as a highly

automated vehicle.

NB In the current state of the law under construction, it is not possible to concludesgn th

adequacy of ALFRED to the different national legal framewoiktside the framework of
experiments).
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PARTICULAR CONTEXT

11. On 18 May 2018, the newaperLe Mondepublished a column entitledTowards a
'right to mobility"” in which ten leading figures called for the recognition of such a right in the
framework of the future Mobility Orientation A¢t. OM)then being prepared by the French
Government. Tay demanded aright to mobility for all, integrating training and support, in
order to enable everyone to be able to mbysic). The press article pointed out that in
France, more than seven million people of working age20% of the working populain,
were experiencing difficulties in moving around and one person in two imptheess of
integration to the job markethad already refused a job or training because of mobility
problems.lt also pointed out that the average French budget for mobilitpuade5,000 per
year on average, was increasing and placngart of the population, particularly those
dependent on private cars, in a vulnerable situation.

12. Mobility is not just a transport issue. It is also a matter of law, which must be taken
all the more seriously as inability to move around or lack of means of transport tends to
become a major factor in social exclusion. This is what various French and foreign academics
have been trying to show for several years now, alongside elected represeniatives
integration professionals and company managers, at an international semiganizedby

the chair of the Institute for the City on the Moviagtitut pour la Ville en Mouvemenkv M-
VEDECON#

13. In an almost prophetic way, it should be recalled that,inhoreover, an issue related

to mobility that has plunged the country into an unprecedented protest movement, called
the "Yellow Vests movement. In October 2018, the dissemination, mainly on social
networks, of calls to demonstrate against the increas¢hie price of motor fuels resulting

from the increase in the domestic consumption tax on energy products (TICPE) found an
unprecedented echo in public opinion. Every Saturday, the protest was organized around
roadblocks, roundabouts and demonstrations, fdre the protest movement gained
momentum and the demands became broader and more political. It must then be considered
that the question of mobility crystallizes issues that can shake a democracy.

14. This assertion was revealed in all its truth in March 20&@&n France like all
European countriesgntered a period ofockdownand the state of health emergenayas
declared for two months by an emergency law whose constitutionality, vilass, not
controlled a priori by the Constitutional Countil This stateof emergency duthorises

46 Mobilité quotidienne et exclusion sociale,dzt YR f S& Y20Af Al Sa
transpot€ &ASYAYFANB AYGSNYylFGA2y Il f>X WSdzRA p
Vallée.

471t was only when its prorogation was voted that the President of the Republic, the Presidbet of
Senate and the parliamentary opposition approached the Constitutional Council directly. When the
law extending the state of health emergency was referred to it, the Constitutional Council validated
several of its provisions but, concerning the progegof personal data of a medical nature for the
purpose of "tracing”, the Council decided on two partial censures and set out three reservations of
interpretation, while, concerning the regime of quarantine and isolation measures, it pronounced one
resenation of interpretation and one censur€éns.const., 11 May 2020, dec. n°. 26200 DC/.
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restrictions on freedoms on an unprecedented sedfeOn 16 March 2020, the President of
the Republic addressethe Frenchfor the second time on the subject of the Co\i@
epidemic. On this occasion, he announced both the pastipeent of the second round of
municipal elections, initially scheduled for 22 March, and the implementation of measures
resemblinggeneralizedcontainment throughout the country from 12 noon the next day.
Under the latter law, a new chapter was institutéud the Public Health Code, creating a
permanent emergency regime called stdte of health emergentywhich was immediately

and concomitantly implemented by decré@eThis state of health emergency placed decision
making power in the hands of the Prime Nditer and, incidentally, the Minister of Health,
while the State representative in the departmengre tointervene only upon authorization
from one or the other (CSP, art. L. 31B2), these authorities being subject to judicial review
by the administratie judgeN. Molfessis who even sees in it theisk of a Wild West recalls

that "For the rest, as the Minister of Justice has indicated, the courts are now "cfo3be
word, one measures it at once, does not only refer to a physical state of ths,adased
doors; it also expresses a decision of the State justice: one "closes" justice, as one would say
of a shop which ceases its actiVityAs the Minister of Justice herself recalled, justice is
reduced to its strictest necessity, which, as fartlas administrative order is concerned,
covers only summary proceedind$e country waideed facing the situation described by
Michel Troperas a state of exception, namelg Situation in which, by invoking the existence
of particularly dramatic exceminal circumstances and the need to deal with theone
thinks, for example, of a natural disaster, a war, an insurrectiothe event of a terrorist act

or epidemic, the application of the rules that normally govern the organization and
functioning of piblic authorities is temporarily suspended and other rules, obviously less
liberal, are applied, leading to a greater concentration of power and restrictions on
fundamental right&°%.

15. In this respect, the impossibility of travellitign order to limit contacts between
persons outside the cases strictly defined by the authorities, in which the dtieeefound
themselves posal a difficulty andwasthe subject of debate. Indeed, the main measure
adopted under the state of emergency coneibof a restricton on the freedom to come and

go. However, without being exhaustive, the question arises as to how one can exercise one's
other rights when it is no longer possible to travel to the headquarters of one's association,
to visit friends and relatives, to sédtin one's secondary residence, to attend a wedding, to

n°2020546, May 11 2020 extending the state of health emergency and supplementing its provisions,
JORMR®0116 12 mai 2020.

48 1. n° 202290, March 23 2020XCP @020, act. 369, Libres propos A. Levade.

49The state of health emergency was declared for a period of two months from the entry into force of
the law of 23 March 202Q,e. from 24 March 2020 throughout the national territory. It was then
extended by thedw of 11 May 2020 until 10 July 2020 inclusive. The law of 9 July 2020 extended the
state of health emergency only on the territories of French Guyana and Mayotte until 30 October
2020. The state of public health emergency was again declared by decred Tr@utober 2020 at

00:00 hours throughout the Republic and was extended until 16 February 2021 inclusive by law of 14
November 2020. In view of the worsening spread of the Cad9igpidemic, the state of health
emergency in place since 17 October 2020b&en extended until 1 June 2021 inclusive. (L. n° 2021
160 of 15 February 2021 extending the state of health emergel@RmR°0040, February 16 2021).

0« Coronavirus Le risque du Far WesLibres propos par Nicolas MolfessisICP Gn° 15, 13 Avril

2020, 44.

51 M. Troper,Le droit et la nécessitdPUF; coll.Leviathan, 2011.

52The topical example is the decision of the French National Railway Company (SNCF), at the request
of the government, to reduce the supply of higheed trains to 7% and regidrexpress transport to

15%, in order to accompany the containment measures.

22/ Deliverable 2.1. CompNA &2y | ONRPad O2dzyiNASa 2F aGNR3IKQ



go to a place of worship, for example (respect for private and family life, the right to a normal
family life, freedom of assembly and association, religious free@b)?

16. Even though the Transpo@ode implicitly refers to the extent to which the possibility

of travelling is a conditiorand guaranteefor the effectiveness of many other rights by
recalling that disruptions to public transport services may constitiaedisproportionate
interferencewith the freedom to come and go, freedom of access to public services, freedom
of work, freedom of trade and industry and the organization of school transport. It
corresponds to the coverage of the essential needs of the populg@otransp. Art. L 1222

3), the question of mobility is thus raised in a significant way as a material basis for the
exercise of other rights and freedoms. The limitation on human interaction imposed by the
state of health emergency has in factassesed our need to travel andjaverise to the
question of the tight to transport, which alone would guarantee the effectiveness of the
freedom to come and go.

ISSUES

17. Indeed, it is essential to remember thahe freedom to come and go ... is inherent

in the human person: parkingnd staying are an integral part of its vital functidfs It is
therefore appropriate to look at the genesis and contours of this fundamental freedom,
which would constitute the teleological basis of a possible right to transgedANNEX L

The obviousbservation is that the freedom to come and go only implies the freedom to
choose the mode of transparThe choice of means of transport is inherent in the exercise
of the freedom to come and go. As such, the link between the freedom to come and go and
the choice of mode of transport must be highlighted, as the freedom of use of public space.
The first legal translation of the concept ahbbility' in French law means a freedom, or a
"right-freedont’. It is now commonplace to oppose theightsfreedoms, from the first
generation (civil and political rights) anchored in tb®HC to the 'rights-credentials,
prerogatives that individuals can assert with the public authoritiegglts td")®*. The
Preamble of the 1946 Constitution, which has been part obilbek of constitutionality since

its consecration as such in 1975contains this latter notion, even if it does not refer directly

to it. Whereas the rights recognized in 1789 are based on a logic of defending the individual
against the power of the puild authorities and of fighting against possible encroachments,
the rights proclaimed in 1946 are based on the opposite logic: it is no longer just a question
of protecting freedoms but of demanding positive intervention by the State to guarantee the
effectiveness of the rights thus recognized. This series of rights, which has been called
"second generatiomightst = A& o0l aSR 2y GKS FTdGNROodziA2y 27
Paragraphs 3 to 18 of the Preamble set out principles that @aetitularly necessarfor our
times" and they constitute the affirmation of new principles. They correspond to a new

53 X. Philippe, irLibertés et droits fondamentauRémy Cabrillac, Hors collectiballoz mai 2019, p

456.

S4Rivero (J.).es libertés publiquetl. P 115, «es droits de I'homme, P.U.F, 2 éd.,1978,.; BURDEAU
(G.),Les libertés publiques, 3éd.,1966 ,p.19 ; FERRY (L.), RENARUiqgophie politique.3, «Des

droits de I'homme a l'idée républicaing P.U.F, 1985, pp.26s.;"Droitkbertés et droitscréances”,
Droitsn°2,185 ,pp.7584.

55 Cons. const., décision n°-84 DC, Loi relative a l'interruption volontaire de grosseBee,.Cons.
const, p. 19: considérant 1% / 2y aARSNAY 3 (KIF G y2yS 2F GKS RSNRAI GA
it stands, contrary to one of thandamental principles recognized by the laws of the Republic, nor
does it disregard the principle set forth in the Preamble of the Constitution of October 27, 1946,
according to which the nation guarantees to the child the protection of health, norfahg @ther
provisions having constitutional value enacted by the same téxt
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philosophy of human rights inspired by a social conception of society. They-deal
exhaustively, as a closed liswith the family, the right to protection ofiealth, to material
security, to rest and leisure guaranteed to children, mothers and older workers, and the
organization of public, free and secular education at all levels. They also define the status of
the worker in the enterprise by proclaiming thight to employment and noliscrimination

in work, freedom of association and the right to strike. Finally, they proclaim the participation
of the worker in the collective determination of working conditions and the obligation to
nationalize any enterpriser property that has the character of a national public service or a
de factomonopoly. They can be considered aiglits-claims on society or on the nation,
implying positive benefits from the State. D. Roman recalled that doctrinal
conceptualizatioff has established social rights as a specific category, with a certain
normative vulnerability (social rights would be more programmes, objectives and guides for
action by the public authorities than rights of individuals) and a contentious one (weakly
determined and without precise holders, social rights could not benefit from judicial
protection) *’. The latter thus reported the remarks of Pierre Mazeaud, former President of
the Constitutional Council, who had been able to indicate thhé 'Council's caslaw has
served to temper the scope of social rights [...] which must be considered as not having an
absolute character, not being directly applicable and addressed not to individuals but to the
legislator for whom they constitute obligations of means antof result. In particular, they

are not subjective rights, with direct justiciability [...] the level of benefits provided by the
welfare state being conditioned by the economic situation, it would not be reasonable to fix
it rigidly at the constitutioal level. It is true that if, in constitutional jurisprudence, all the
"principles necessary for our timieme just as applicable as the freedoms of DBHCthis

same value does not imply an identity of binding force. Indeed, the said principlebéene
essentially established a®bjectives of constitutional vallidaken from certain written
provisions of the 1946 Preambl€hey do not constitute rights that may be invoked before

the ordinary courts by individuals in view of their programmatic ordantatory wording.

The Constitutional Council leaves the legislature a fairly large degree of freedom to
implement these principles, some of which thus have a fairly limited practical scope. The
latter cannot compel the legislature to take the legislativeeasures necessary to give
concrete expression to these principles, since article 61 of the Constitution, according to the
known formula, oes not confer on the Council the same power of appreciation and decision
making as on Parliamehand confines itsito a review of the manifest error of compatibility
between the law submitted and the objective in question. Similarly, the administrative judge
considered that some of the principles set out in the Preamble were too abstract to serve as
a basis for lijation in the absence of a legislative provision ensuring their applicition

this respect, it should be noted that, as current case law stands, both constitutional and
administrative, there is no ftight to transport" constituting a fundamental right However,

the concept is not unknown in French law and D. Roman even wrote in 201 2itthatv
seems impossible to separate the human rights that require protection from those that

56 B.Mathieu et M.VerpeauxGontentieux constitutionnel des droits fondamentdu®D,J2002, p. 428

Y sodial rights known as "rightslaims" are essentially not subject to tlegal regime of classic rights

and freedoms. They are not subjective rights, but objectives that the State must take into account and
which play a kind of corrective role with regard to principles of a liberal nature. They are, in essence,
guiding principle that must guide the legislatbr®

5”D.Roman, «a justiciabilité des droits sociaux ou les enjeux de I'édification d'un Etat de droit social
», mis en ligne a IRev. dr. homm 30 juin 2012, [http://revdh.revues.org/635]

%8 This is the case of the pripte of national solidarity enshrined in paragraph (QE 10 déc. 1962,

Sté indochinoise de constructions électriques et mécaniqlehon 676. ¢ CE 29 nov. 1968,
TallagrandlL.ebon607 ; CE 22 janv. 1997, req. n° 175215, Sté hételiere de I'Anse heudenis®ata

n° 1997050022.
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require distributiofi, that "the freedom to come and go presupposes a pubkd domain

and is the basis for the recognition of a right to transp8w/ithout supporting this assertion,
which should therefore be verifie@his assertion is not unfounded. The parliamentary work
on the Inland Transportation Policy Adto{ d'orienation des transports intérieurd OTI)
highlights this filiation link: For C. Fiterman, the right to transport, a right of an economic
and social nature, is "in line with the rights that have already been asserted up tethew
right to health, the righto housing-". It gives concrete expression to and makes it possible
to ensure the effectiveness of the liberal right to come and go by responding "to the needs of
our time'®®, This presentation of the right to transport takes up a classic conceptidmeof t
function of the secalled"second generatichsocial rights, compared to the salled"first
generation liberal rights. According to this conception, social rights are intended to provide
individuals with a certain number of benefits from the Statatthberal rights, formal rights
based on the idea of State abstention, cannot guarafitda any case, in accordance with
what has just been recalled, its dimension in the hierarchy of norms, is still modest, as will
be shown belov2

LINES OF ENQUIRY

18. This research involves verifying whether the freedom to come and go is indeed
guaranteed by means of aight to transport effectively recognised in the French legal
system. To this end, it is necessary to determine the sources that have enabled it to be
established and to measure its effectiveness and justiciabMgyrt(3.1.). Finally, it islear

that the COVIEL9 health crisis has rekindled the urgency of having to rethink our modes of
transport, and more broadly, our travel needs, and has incideniadjigimised the need to
develop new means of locomotion, such as the automated and connected vehicle used in the
SlhaVEProject, for example. Indeed, technologies linked to the deployment etated
autonomous vehicles, which allow the circulation ohides without a driver on board, are
likely to ensure, in an individualized manner, the routing of goods and the transport of people
by neutralizing human interactions, and thus limiting the spread of epidemics. France
initiated the debate during the Nathal Mobility Conference organised over several months

in 2017 and then adopted, at the end of 2019, an orientation law intendedaeolutionisé

the field of transport and, more broadly, that of mobility, by allowing, among other
measures, the circulaiin of this new type of vehicfé In this context, a new concept has
emerged, the right to mobility, replacing the tight to transport', the meaning of which will
have to be understood in order to check whether the measures underlying it are likely to
improve its effectivenesdrt 3.2.).

50 w2YlyT ¢ [} 2dAGAOALI0AfAGS RS& RNRAGA az20Al dzE
», op. cit.

80 C. Fiterman, travaux parlementaires LOTI, léere séance du 12 octobre 1982, Assemblée Nationale

O. . p. B40.

61 Institut International de Paris La Défense, Joélle AFFICHARDNiqgue CHAMPERESPLATS,
Antoine LyorCaen,Définir le service public, réguler un secteur concurrentiel : genese de la loi
d'orientation des transports intérieureapport de recheree, 20 avril 1997.

62 Cfpart 2.1.2.

53 Loi n° 20191428 du 24 décembre 2019 d'orientation des mobilitE®RmM°0299 du 26 décembre
2019, texte n° 1.
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2.1. Emergence of a right to transport

19. The existence of righo transportshould be questioned in terms of international
standards which could have thus incorporated the French legal system pursuant to Article
55% of the Constitution(3.1.2.2), and in particular pursuant to Article 88°in the case of
Community law(3.1.2.3, but also at domestic levegB.1.24). Beforehand, in order to
determine the scope of application of this law, it is necessary to define what istnbga
"transport”, as well as all the ancillary concepts that revolve around this corf@84p2.J).

2.1.1.Preliminary search for definitions

2.1.1.1.Legal typology of transport at Community level

20. Regulation from the Road Package 26@9rhetransportmarket is still dvided into

three segments: occasional transport, specialised regular transport and regular transport.
The firstiscarried out under the condition of a journey form, the second under the condition
of a contract between the carrier and the organiser of thtter, the thirdis subject to the
authorisation system. The latter is issued by the State of departure in agreement with the
Member States on whose territories the passengers are picked up or set®ddRegular
services are available to everyone, foettarriage of passengers at specified frequencies and
on specified routes; passengers may be picked up and set down at predetermined\stops

2). Special regular services are operated under the same conditions, but only for specific
categories of passeergs, i.e. for the carriage of workers to and from work, the carriage of
schoolchildren and students to and from school, and the carriage of military personnel and
their families from their home country to their barrackart. 5.2) It follows that Special
regular servicdsconstitute a specific category afégular servicées Being an 8wn-account
carrier implies in the reading of Regulation (EC) No 1073/2009ttan$port operations
carried out for norcommercial and noprofit-making purposes, prowd, on the one hand,

that the transport activity is only an ancillary activity for the natural or legal person providing
it. On the other hand, the said definition provides that the vehicles must be the property of

64 @Treaties or agreements duly ratified or approved shall, upon publication, prevail over Acts of
Parliamen, subject, with respect to each agreement or treaty, to its application by the otherEpédrty

85 dThe Republic shall participate in the European Union constituted by States which have freely chosen
to exercise some of their powers in common by virtue ofTtleaty on European Union and of the
Treaty on the Functioning of the European Union, as they result from the treaty signed in Lisbon on 13
December, 20G7 ®

66 Regulation (EC) No 1072/09 on common rules for access to the international road haulage market
(QJ L 300, 14.11.2009, p. 72) and Regulation (EC) No 1073/09 on common rules for access to the
international market for coach and bus services (OJ L 300, 14.11.2009, p. 88). This is complemented
by Commission Regulation (EU) No 361/2014 of 9 April 2014glalgwn detailed rules for the
implementation of Regulation (EC) No 1073/2009 of the EP and of the Council as regards documents
for the international carriage of passengers by coach and bus and repealing Commission Regulation
(EC) No 2121/98 (OJEU No L 1av Apr 2014, pp. 395). Regulations (EEC) No 881/92, (EEC) No
3118/93 and (EEC) No 684/92, 12/98 as well as Directives 2006/94/EC and 96/26/EC disappear to be
merged

67 The power of refusal is not discretionary. It is governed by a list of grounds s&t Begulation

(EEC) No 684/92. Ovatcount transport is exempt from licensing and authorisation, but requires a
certificate issued by the Member State in which the vehicle is registered.
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that person, must have been purchasedinstalment terms or have been the subject of a
longterm leasing contract, and must be driven by a member of the staff of that natural or
legal person or by the person himself, or by staff employed by the undertaking or made
available to it by virtue of aontractual obligatiot®®. The latter definition diverges somewhat
from the French definition.

2.1.1.2. French categorisation of passenger transport

21. Transport, a weldefined concept Within the meaning of the Transport Code, as
initially established by the L3Y] the notion of "right to transport” would mean access to
the transport covered by the said Code. This guiding law concerned the following modes of
transport: rail, road, river and aiin addition, it covered the transport of goods by pipeline
and maritimetransport under reserved navigation. This scope of application is purely and
simply taken over by the Transport Code. The preamble to the first part of the new Transport
Code contains three definitions. The first is that of land transport, which is utoael<o
mean transport between a point of origin and a point of destination situated on national
territory (C. transp., art. L. 10€D). Public transport means any transport of persons or goods,
with the exception of transpordrganizedor its own accounby a person, public or private,
and transport subject to other regulations. Finally, transport operations carried out in the
context of a removal are considered to be transport of goods (C. transp., art. -3L.EDOmM

this point of view, it is common gund that the "right to transport" is mainlycrystallized
around access to public transporgs expressly stated in Article L. 134 bf the Transport
Code in its version prior to the Mobility Orientation Act, which providdhé' progressive
implementaton of the right to transport enables users to travel under reasonable conditions
of access, quality, price and cost to the commuiritparticular by using a means of transport
open to the publit’®. dPublic transpott is opposed to Private transpor€. Atticle L. 10063

of the said code specifies thgpublic transport is considered to be any transport of persons
or goods, with the exception of transpanganizedon its own account by a person, public or
private, and transport covered by other regulatitns is therefore appropriate to question

the content of these various notions.

22. Private transport Also known asdwn account transpottor "private servicées the
latter covers in particular passenger transporganizedoy public or private persons fohne
needs of their operation: Public persons, undertakings and associations mi@anize
private road passenger transport services for the normal needs of their operation, in
particular for the transport of their staff or membet¢C. transp., art. L. 31-1)"*. Also, The

68 CJEU, 10th Ch, 2 March 2017, CaserCp k Mmp X {/ [/ I &l b2F&a0NN -{! @ aAiy
Inspectoratul de Stat pentru Controlul in Transportul Rutier (ISCTR): JurisData RO0308T).

9 Loi n° 821153d'orientation des transports intérieurs du 30cdd.982 JORFu 31 décembre 1982,

page 4004.

"underlined by the author.

MTR.3B:aLY | LILX AOFGA2Y 2F G-KS LINRPGAAAZ2YAE 2F | NIAOES
"Are also considered as private services when they meet their usual needs of operation:

1° Transport organized Hgpcal authorities or their groupings for particular categories of citizens,

within the framework of activities falling within their own competence, to the exclusion of all travel of

a tourist nature;

2° Transport organized by departmental or municipal lisuestablishments for the elderly, special

education establishments, accommodation establishments for disabled adults and the elderly, and

sheltered employment institutions for the people who are accommodated there, excluding any travel

of a tourist natue;
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transport of their stafforganizedfor their normal operating needs by public authorities, by
companies and by associations is considered as private sériesansp., art. L. 3131).
Since they may be carried out for the benefft members or clients of associations and
companies, their distinction from public transport is sometimes delicate. The operators of
adiscount caré (VTC, passenger cars with drivenslve contested the private nature of
certain types of transpoft. It shoud be noted that the code classifitsansport services of
social utility’ organizedby associations under the 1901 Law as private road passenger
transport’,

23. Public transport (for hire or reward): distinction between private public transport

and collective public transport A distinction must also be made upstream between public
passenger transport (C. transp., art. L. 1421 and public goods transport (C. transp., art.

L. 14221). A distinction must then be made between public collective transportpaivéite

public transport, which only concerns vehicles with less than 10 seats, for a.fetxis,
VTC,etc. (C. transp., art. L. 3120°). Private public transport services are public road
passenger transport services which are neither public colledtiansport nor private road
passenger transport. These services may be offered to as many persons as there are seats
available in the vehicle. They are provided for a fee by taxis, chauffeured transport vehicles
and two or threewheeled motor vehiclesQ. transp., art. R. 3120). With regard to
collective public transport, it includegégular servicéwhich corresponds to acbllective
public passenger transport service by road, rail, sea or river, carried out at a specified
frequency and on a specifieroute, passengers being picked up and set down at

3° Subject to Articles L. 31T1to L. 311416, transportation organized by educational institutions in
connection with education, provided that such transportation is reserved for students, staff of the
institutions and, where applicable, parents afidgnts participating in the supervision of students, is
considered as private neurban road transportation services for persons ;

4° Transport organized by companies for their customers

5° Transports organized by associations for their members, pravideithese trips are directly related

to the statutory object of the association and that it is not an association whose main object is the
transport of its members or the organization of tourist trips.

These services are performed free of charge for #ss¢ngers".

2 Cass. 1re civ., 30 oct. 2007, n*1#B880, Assoc. francaise de tennidurisDatan® 2007041104 ;

Rev. dr. transg2007, comm. 230, note Ch. Paulin ; Resp. civ. et assur. 2008, comm. 2 ; RTD com. 2007,
p. 175, obs. B. Boulothe judge galified as public, the transport of an association whose beneficiaries
were not all subscribers and whose drivers were remunerated (Cass. crim., 17 nov. 201822214

: JurisDatan® 2015025740).

3C. transp., art. L 313B R 3133l s., chapitre Iidu titre 11l «Letransport privé routier de personnes

» with carpooling in particular (chapitre Il du livre | de la partie I1I).

74 Definition of "public road transport of persons” (collective) (R 3&)1For the purposes of this book

[cf. road transporbf persons], the expression : "undertaking for the public road transport of persons”,
and by assimilation "the undertaking" applies to any natural person, any legal person with or without
profit-making aim, any association or group of persons without llggasonality, with or without
profit-making aim, as well as to any body subject to public authority, whether it has legal personality
or is dependent on an authority having such personality, carrying out or wishing to carry out, as a
principal or accessyyroad transport of persons by means of motor vehicles with at least four wheels,
including those with a maximum authorised speed not exceeding 40 km/ h, with a minimum capacity
of four seats, including the driver, offered to the public or to certaingcaites of users against
remuneration paid by the person transported or by the organiser of the transport. »

S cf Article L3126l : «This Title [TITLE Il: PUBLIC PARTICULAR TRANSPORT] shall apply to road
passenger transport services carried out for consitten in vehicles with less than 10 seats, excluding
the public collective transport mentioned in Title | of this Part and the private road passenger transport
mentioned in Title 111%
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predetermined stop's(C. transp, art. R. 31137.4°), freely organised servicésvhich are
regular interurban services providing a link with two stops kildmetresor less apart and
"on-demand servicésfor the carriage of passengers by road which are collective services
offered instead, determined in part according to user demand, for which the general rules of
charging are established in advance and which are carried out with vehicles having a
minimum capacity of four seats, including the driver's seat (C. transp., art. R-23111
oOccasional servicémust also be added. Conversely, according to the definition set out in
Article R. 3112 of the same Code, occasional public road passenger transgrottss are
services which do not meet the definition of regular servioesant by4° of Article R. 3111

37 and whose main characteristic is to carry groups formed on the initiative of a principal or
the carrier himself (commercial public transport). Tleay only be carried out by companies
entered in the register mentioned in article R. 314.3®f the Transport Code (cf: national
electronic register of transport companies). A gralgiined byArticle R. 3112, is made up

of at least two persons. The caitidns for the performance of the said services are set out
in Articles L. 3112 to 2 of the said Code.

Focus ortransport on demanél & S Wdddol@&iges with mobility restrictions targeted
in SJaaVE project :

Accordingto the French law, olemand transport service is public service thausually
complements regular public passenger transpérgenerallyoperates as a complementary
service to public transport in order to serve areas with lower population densities, in
particular periurban orrural areas, and to meet specific needs such as people with reduced
mobility, shared journeys or serving areas that are not easily accessible by public transport.
It is placed under the responsibility ofr@obility organising authority.

Running a publicoad passenger service without having concluded an agreement with the
competent organising authority igs for regular services, alacth class offencé

These are public transport servicesld by the seat. Their pricing rules are established|in
advarce, and the services are carried out with vehicles whose minimum capacity is set at four
seats, including the driver's séét

They can provide services for the transport of peaplpupilswith disabilitiesand students
or elderly people, and more genekalthose who are considered vulnerable and have Very
limited access to conventional transport services.

Thiscantherefore be provided by private car type vehicles by shuttle3. This transport
service couldisefullybe operated by autonomous vehiclesspeciallyjlike ALFRED

24, The notions of public service / public transporn the Transport Code, the notion
of "public servickis expressly referred to in Article L 124%. It is common ground that this

6 Occasional services, when performed with motor vehicles haviragldition to the driver's seat, a
maximum of eight seats, are then subject to the requirements of private public transport and, if they
are organized within the sole jurisdiction of a Mobility Organizing Authority (AOM), they must contain
more than eight sats.

7R. 311630 of Transport Code

78R 31112 of Transport Code

¥"Constitute public service missions whose execution is ensured by the State, the local authorities and
their public institutions in liaison with private or public companies:

1° The constrction and management of infrastructures and equipment for transport and their
provision to users under normal conditions of maintenance, operation and safety;

2° The organization of public transport;
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enumeration, although it does enshrine tloeganizationof public transport as constituting

a public service mission, does not include the performance of the said service. However, the
Code does cover the performance of certain public transport services as constituting a public
service mission. With rega to public passenger transport, the law only covénmsgular

public transport servicg® or "on demand under the terms of the provisions of Articles L.
1221-187 and L. 12233% of the same code. The said service may be performed "directly" by
the public entity, by means of a SPfn the one hand or by means of a public service
concession or a public contract concluded with another person, in particular a private person
("company as defined in the Transport Code) on the other hand.

25. The special case ofreely organized servicé¥'. Thesumma divisioelating to public
transport, in addition to the regular servioes. occasional service opposition mentioned
above, concernsfteely organised serviceand 'public serviceé's The philosophy behind the
liberalisation of the sector stems from the smlled "PSO" regulatih "the introduction of
regulated competition between operators makes services more attractive, more innovative
and cheaper, without hindering public service operators in the pursuit of the fgpatdssions
assigned to them". The provisions of Article R. 338 bf the Transport Code ergsslystate

that "Freely organised road services provide, in the form of regular interurban road services
which are not public services, domestic road links sctbpr not subject to regulation”. The
"freely organised" services are :

- regular longdistance services

- which are services that are not entirely within the territorial jurisdiction of a mobility
organizingauthority, within the meaning of Article L. 32-1 or carried out over a distance of
more than 40 km in the ltde-France region

- provided by public road passenger transport undertakings established on national territory
which must be complementary to public services

3° The regulation of transport activities and the cohtf its application as well as the organization of
transport for defense;

4° The development of information on the transport system;

5° the development of research, studies and statistics likely to facilitate the achievement of the
objectives assigned the transport systerm

80 Supplemented by the accessory services that are the temporary and parallel services of Article R.
3111:4: "Temporary services are services intended for the same clientele as the regular services
mentioned in Article R. 31411and whose services consist in the putting into service of reinforcement
vehicles or increased frequencies during a defined pdPandllel services are temporary services that

do not serve certain intermediate stops or, on the contrary, involve serving addistops.

81"The institution and organization of regular and-gemand public transport services are entrusted,
within the limits of their powers, to the State, regional and local authorities and their groupings as
organizing authorities.».

8'The operdon of regular and orlemand public passenger transport services shall be provided for a
limited period under the conditions laid down in Regulation (EC) No 1370/2007 of the European
Parliament and of the Council of 23 October 2007 on public passenggpadra services by rail and by

road [the secalled "PSO Regulatior’Public Service Obligations] and repealing Council Regulations
(EEC) Nos. 1191/69 and 1107/70 for the services covered by it, either under the control of a public
person in the form of aimdustrial and commercial public service, or by an enterprise having concluded
an agreement with the organizing authority for this purpbse

83Service Public Industriel ou Commereigidustrial or commercial public service, in the form of a
public servie corporation with financial autonomy or as a separate industrial and commercial
establishment

840 NR QA | fcdrstMadddg fdf SR &

85Regulation (Ec) No 1370/2007 of the European Parliament and of the Council of 23 Octoban 2007
public passenger transporesvices by rail and by road and repealing Council Regulations (EEC)Nos
1191/69 and 1107/7@JEW 315/1, 3 déc. 2007, consid.
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- subject to a declaration to #h Transport Regulatory Authoritg ( W% ex ARAFER), prior

to their opening for any service providing a link with two stops Rilimetresor less apart
("regulation™).Regular interurban services of this nature are subject to regulation, so as not
to create competition detrimental to public transport services, thanks to the right of
opposition of the transporbrganizingauthorities.

Passenger transport over a distance of more than Kilmetresmay be freelyorganized
and carried out by the transportnaertaking, provided that it is a regular service.

ART shall guarantee the proper functioning of the market and, in particular, of the public
service, for the benefit of users and customers of road and rail transport services.

The law provides for a poss#bprohibition or limitation of the said services by a transport
organizingauthority, after receiving the assent of ART, under the conditions defined in Article
L. 311119 of the Transport Code, when they are carried out between stops whose
connection isprovided without connection by a regular transport service thatrijanizes

and when they cause, alone or as a whole, substantial damage to the economic equilibrium
of the public transport service line or lines likely to be in competition or to the ecamom
equilibrium of the public transport service contract concerned (C. transp, art. L-:138)11

26. Passenger transport yiblic services These should also be shared between urban,
non-urban and school transport services. Where they are urban, these servicesrngoad,

inland waterway and maritime transport and, on networks falling within the competence of
the mobilityorganizingauthorities, rail or guided transport. In terms of regular road or guided
public passenger transport, the urban transport servasedefined in Article L. 1221 of the
Transport Code, is a passenger transport service carried out on-agasonal basis within

the territorial jurisdiction of a mobilityrganizingauthority as defined in Article L. 1231

either by means of guideddnsport vehicles as defined in Article L. 2A00r by means of
anymotorizedland vehicle, with the exception of coaches, and whose average stop spacing
and variation in the frequency of passage satisfy criteria defined by deicgean average

stop spa&ing of less than or equal to 500eters and a ratio between peak and gfeak
frequency of less than or equal to 2.5. School transport is a regular public service as
determined by law (C. transp., art. L. 312)1 A distinction must also be made between
regular and ordemand services. Regular public road passenger transport services are
collective services offered instead, whose route or routes, stopping points, frequencies,
timetables and fares are fixed and published in advance (C. transp., art. RLBTidmand
responsive public services for the road transport of passengers are collective services offered
instead, determined in part according to user demand, for which the gemamiffi rules are
established in advance and which are carried out withisgles having a minimum capacity

of four seats, including the driver's seat (C. transp., art. R.-21.11

27. The qualification of transportpublic services.The public service nature of road
public transport has long been uncertain andrtual'®’. Today, thepublic service character

is no longer discussed since this notion appears at the very heart of the law, in accordance
with what was previously recalled. However, not all public transport is a public service. But
when it isrecognizedas such, is it an admistrative (SPA®) or industrial and commercial
public servicd SPIC) Under the terms of Article L. 123lof the Transport Code, regular and
on-demand services carried out on a public authority basis are industrial and commaArcial.
fortiori, therefore, ae services granted to private operators. It should be noted that the
Tribunal des Conflits has classified school transport as a public trarssgpeirte(SPA). Prior

8 Autorité de Régulation des Transpoiits French.

87 CfL. SiguoirtiurisClasseur Transpdftisc.715 : «Transportsroutiers collectifs de Personnesg
Réglementations administrative, commerciale, européenn@°26 s- CE, 6 févr. 1948, Cie
carcassonnaise transport en commuRDPL948, p. 248.

88 Service public administratif Administrative public service
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to the LOTI, as accessories to the mainlyfiaanced education service, they had been
qualified as public administrative services, even if they were delegatgutivate actoré’.

The Tribunabes Conflit¥ upheld its earlier case law and classified school transport as a
public administrative serviéé It is unusual to see the Tribunatles Canflits maintaining
school transport in thecentre of SPA even though they are, by determination of the Act,
regular services under the provisions of Article L. 3Z15chool transport is a regular public
servicé. In terms of Community law, RegulatioiSHC) No. 11989 of 26 June 1969, then
(EC) No. 1370/2007 of 23 October 2007 on public passenger services by rail and by road
(known as PS® confirmed the traditional definition given by the jurisprudence of the
Council of State with regard t@'public pssenger transport serviteonstituting a $ervice

of general economic interé'st

28. Link between transport and public servicd he concept ofpublic transport is not

to be confused with that ofpublic service It relates to the bper' nature of transpor and

the fact that it is, broadly speaking, a transport service offered to third parties. Some public
transport services do not have this public service character (occasional transport, freely
organizedsector). A comparisowith "establishment receivintne publi¢ is relevant.Thus,

not all public transport fulfils a public service missioRublic transport operators cannot
offer public transport services other than by submitting a tender to a public service
delegation or a public contract for regular an-demand public transport.

However, they are free to do so to:
- provide occasional services

- positiored within the strict framework of the sector offfeely organised servicési.e.
regular interurban public road passenger transport services, urideconditions mentioned
above

The decree of 13 October 20°255which came into force on 15 October 2015, opened up
regular interurban public road passenger transport services to private initiative, in
application of the Macron law of 6 August 2615However this is a sector that remains
subject to regulation, for the purpose of preserving the public service agreement lines. On
the other hand, the transport of goods is largely subject to freedororghnization with
some exceptions, such as the provisiooagerning the transport of dangerous goods (cf. C.
transp., art. L. 1252 to L. 125212). However, the notion of public transport, like that of
public service, tends to "dissolve" in the new concepts linked to the new forms of mobility
(cf. infrg Part3.1.3) Until now, public transport of persons and public service were intimately
linked, the latter being understood only in relation to the former, in accordance with what
has been seen above.

89TC 5juill. 1982)° 2231 Rec. CE982, p. 459

% A special tribunal established to settle conflicts of jurisdiction between the two types of French
judges: ordinary courts / administrative courts.

91TC, 23 juin 2003, n° 3360, Sté GAN EurocourtagigsDatan® 20032170 ; Dr. adm 2003, comm.

220, note R. Schwartz.

92D.n° 20151266 du 13 octobre 20150RR°0238 du 14 octobre 2015 page 19013.

9. n° 201590, 6 aolt JORF aolt 2015, p. 13537.
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The concept of transport is based on a widfined legal araitecture. Will the transport
system and its existing legal regime be impacted or even revolutionised by the introduction
of CAV?

In any case, it is difficult to see how the planned use caseSlfBREA, B and C) will wor
and what category it may fatto:

—~

It can operate

- on a fixed route, with a precise route and fixed stops,

- on a fixed route, with a precise route and fixed stops on demand,

- on a flexible route according to mobility needs, with fixed stops on demand.

- on a fixed route, but vthout official and determined stops

- on a perimeter service, without a fixed route and fixed stops, as a zonal dermandport
service

- as a private car with the possibility of gaooling

-l & | NEP(thedperaiidn Bf % ¥xi robot is closer that of a VT@ype service than ta
that of a taxitype service, marauding being, for example, an aspect that should disappear
GAOGK GKAA &ASNIIAOSXUL D
Will ALFREDse cases fit into the existing legal framewofkfe services provided B\L_FRED
offer flexibilty and adaptability of supply to demand which can meet several criteria.

For this, it is necessary to look at the way in which the law provides for the introductipn of
CAVs (see LOMart 3.2.)

29. Having defined the concept ofransport' and its various agillary legal concepts, it

is now necessary to look at the existence and content of this right to transport in order, in
particular, to determine whether it has an international or European basis or whether it is a
purely domestic concept.

2.1.2.From the pointof view of international law

30. No right to transport There isa priorino international text to which France is a party
and which enshrines aifyht to transport, apart from a few scattered legal instruments
conferring some indirect but effective rightsuch as the right to be driven safely to
destination by the rail carriét, i.e. through the establishment of an obligation of result in
respect of safety during the performance of a contract of international carriage by rail and
imposing liability on thearrier in case of cancellation, train delay or missed connection, or
air transport conventions such as the Convention for the Unification of Certain Rules for
International Carriage by Air, signed in Montreal on 28 May 1999, known ad/tetreal
Conventn" or the Convention for the Unification of Certain Rules for International Carriage
by Air, signed in Warsaw on 12 October 1929, known as\tti@rsaw Conventidh which
organizecivil liability regimes.

9 Articles 6 and 26 § 1 of the Convention concerning Internationala@arkiy Rail, signed at Berne on

9 May 1980 and as amended by the Vilnius Protocol of 3 June 1999, known as "COTIF", published by
Decree No. 8722 of 25 August 1987 publishing the Convention concerning International Carriage by
Rail (together a Protocol dntwo Appendices), signed at Berne on 9 May 1980, and a Protocol
concerning the implementation of the said Convention, done at Berne on 17 February 1984, O.J. of
03/09/1987 Pages: 10154/10180.
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2.1.3.At the EUlevel

31. Objective of liberalizing transpa marketsvs. public service obligationsEuropean
transport policy developed rather late, with the establishment of the single market in 1992.
The advent of the internal marketthe Single Actand the Maastricht Treaty- marked a
turning point by complgéng the removal of physical frontiers and definitively launching the
liberalizationof all modes of transport. The establishment of a European transport area was
then seen as essential for the free movement of persons and goods. All types of transport,
road, rail, air, inland waterway and maritime transport are concernedhgyEuropean
transport policy. The philosophy behind the regulation implies that competition must
necessarily lead to increased competitiveness of transport companies, improved sardice
lower prices for users. Moreover, the implementation of a trEngopean transport network
must make it possible to increase investment in infrastructure, help to open up peripheral
regions and improve safety and environmental standards. This is jeetole. The legal basis

is provided by Article 4(2)(g) and Title VI of ffreaty on the Functioning of the European
Union(TFEU). Already in thereaty of RomeMember States stressed the importance of a
common transport policy by devoting a speciaktitb it. Transport was therefore one of the
first common areas of Community action. The priority was to create a common transport
market, to achieve freedom to provide services and to open up transport markets. This
objective has largely been achieved, egen national rail markets have gradually been
opened up to competition. In opening up the transport markets, it had thus become essential
to create a level playing field for the different modes of transport, both individually and in
their interrelationshps. The construction of traASuropean networks was also an important
element for economic growth and job creation. The European Union, through its action, thus
aims to promote the interconnection and interoperability of national networks and access to
these networks (Articles 170 to 172 TFEU). As the development of the European networks
(TENT) is one of its priority strategic actions to promote the competitiveness and cohesion
of the Member States, the European Union decided in 2013 to set up a compidte a
structured multimodal transport network at Union level, with specific regional variattons
The main objectives of European public transport policy are to provide safe, efficient and
high-quality passenger transport services through regulated compaetifitnis involves taking

into accountthe social, environmental and regional development factors to ensure their
transparency and performance. However, many public passenger transport services that
society needs in the general interest cannot be managedmngeruially, so the competent
national, regional or local authorities in the EU must be able to ensure that they are provided.
There are several ways of doing this:

- by granting exclusive rights to those who run public seryices
- by compensating them finamally;
- by defining the operating rules for public transport.

In this respect, Article 14 TFEU and Protocol No 26 on services of general interest annexed to
the TFE®S set out the general principles for the way in which Member States define and
provide these services of general economic interd8GEI). The European Union has
developed legislation to avoid disparities between Member States in the procedures and
conditions they apply to the fulfilment of public service obligations. This legislation differs

9 RegulationEU)No 1315/20130of the EuropearParliamentand of the Council ofL1 Decembe2013
on Union guidelinesfor the developmentof the transEuropeantransport network and repealing
DecisiolNo661/2010/EU.

% Protocol (No 26) On Services Of General InteBedELC 326, 26.10.2012, p. 3¢B08.
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slightly between the different forms of transporin particular with regard to competition

and takes into account the specificities of eanhde of transport, including its operational
characteristics. Under Article 106(2) TFEU, companies providivigeseof general economic
interest are subject to the rules of the Treaties, in particular the rules on competition.
However, unlike other economic sectors, this Article does not apply when compensation is
paid for public service obligationPSO¥) in inland transport. Instead, this type of
compensation is covered by Article 93 TFEUlIas Specialisand is applied in accordance
with the rules of Regulation 1370/2007 on public passenger transport services by rail and by
road®®. Unlike land transport, the aritime and air transport sectors are subject to Article
106(2) of the TreatyCertain rules applicable to public service compensation in these two
sectors are contained in Regulation (EC) No 1008/2008 on common rules for the operation
of air services intle Community® and in Regulation (EEC) No 3577M@hich applies the
principle of freedom to provide services to maritime transport within Member States
(maritime cabotage). In this respect, it must be considered tioegffective right to transport

is enshined in Community textsalthough the question of transport appears, in the
construction of Europe, to be consubstantiah initio, with the concept of "public service"

and is underpinned, in accordance with Protocol No 26, by a value impbinigh level of
quality, safety and affordability, equal treatment and the promotion of universal access and
users' rights. Moreover, Community law refers, in this respect, to the principle of
subsidiarity, which implies that it is the national authorities thabétish 'social and quality
criteria in order to maintain and raise quality standards for public service obligations, for
example [...] passengers' rights, the needs of persons with reduced mobility or environmental
protection, passenger safety [} The Charter of Fundamental Rights of the European
Unionalso states in this respect thathe Uniomecognizesnd respects access to services of
general economic interest as provided for in national laws and practices, in accordance with
the Treaty establliing the European Community, in order to promote the social and
territorial cohesion of the Unidn

32. No right to transport, but consecration of the rights of the passengas regards$o
coach and bus transport, the Regulation of 16 February Pdastablistes rights similar to
those alreadybenefited by passengers in other transport modes (in particular air, rail, sea
and inland waterway transportsee details inANNEX 2 but also imposes a number of
obligations on bus and coach transport companies and tat®s managers concerning their

97 The Declaratin of Public Service Obligations (PSO) is the mechanism available to the public
authorities to ensure a collective public transport system that reaches all citizens, in those cases in
which an operator, if it were considering its own commercial interegtasjld not provide the service

or its offer would be insufficient or would not meet the necessary conditions of frequency, quality or
price, without receiving compensation and/or the right of exclusivity in the provision of the service in
return.

%8Regulatim (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on
public passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos
1191/69 and 1107/70QJL 315, 3.12.2007, pgl3.

%Regulation (EQYo 1008/2008 of the European Parliament and of the Council of 24 September 2008
on common rules for the operation of air services in the Community (Recast) (Text with EEA relevance),
OJL 293, 31.10.2008, pcA0.

109Council Regulation (EEC) No 3577/92 @etember 1992 applying the principle of freedom to
provide services to maritime transport within Member States (maritime cabota@d)l. 364,
12.12.1992, p. @10.

101Regulation (EC) No. 1370/2007, known as 80 referred to above.

102 Regulation (EU) No 18011 of the European Parliament and of the Council of 16 February 2011
concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No
2006/2004 Text with EEA relevan€®]L 55, 28.2.2011, pcl2.
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liability towards passengers (compensation and assistance in the event of accidents, delays
or cancellations).

33. A "right to transport”, a guarantee of transport for persons with reduced mobility

or a disability. It is worthrecalling that on 23 December 2010, the European Union formally
acceded to theUnited Nations Convention on the Rights of Persons with Disahilftie3
December 20083, thus becoming the first inteBtateorganizatiorto participate in a human
rights tredy and to assume its binding obligations. Only 16 Member States had already
ratified this Convention, including France on 18 June 2010. Under its article 9, States Parties
shall take appropriate measures to ensure access to transport. Obstacles and &orier
accessibility must be identified and removed, and these principles also apply to automated
and connected vehicleShe EU guarantees the rights of passengeith disabilitiesand
passengers with reduced mobility, regardless of the mode of transgm$en.Numerous
technical regulations have thus been adopted, particularly in rail tran¥fdotit alsoby
bust® to provide effective acces®ut the most significant regulatory effort concerns the
rights granted to passengerswith disabilitiesand passenger with reduced mobility for
different types of transport service(rail transport, air transpdr inland or maritime
navigation, transport by bus and coadee details iIRNNEX3).

G' [ Cw95 O2yOSLIi T2NJ ySg LRGSYGAIf RNAODISNAEE

ALFREvill undoubtedly promoteaccess to citizens with currently limited autonomy by
allowing the transport of people who are legalphysicallyor mentally unable to drivelhe
target population mentioned by the project corresponds perfectly to the issues |and
regulatory expectationselating to the right to transport insofar as it concerns the supply of
autonomous vehiclesHowever, it is still necessary for the use of the said vehicle t¢o be
effectively permitted (adaptation of the vehicle to handicagsficienciesor necessities)
But beyond that, thanks to its intelligent cognitive assistantisilikely topromote the
effective use of transport by vulnerable people by adapting to the individeatisand by
creating a safecomfortable, and reassuring space (for children, elgepeople with
disabilities or people suffering from mental pathologies or autistic disorders...). It is precisely

103 Résolution adoptée par I &2 AEl yGS SiG dzyAsYS &aSaarzy RS tQl aas
des Nations Unies, a NeMork, le 13 décembre 2006, Décret n° 2@56® du ler avril 2010 portant
publication de la convention relative aux droits des personnes handicapées (ensammetocole
facultatif), signée a New York le 30 mars 2QWRK°0079 du 3 avril 2010 page 6501, texte n° 16.

104 Commission Regulation (EU) No 454/2011 of 5 May 2011 concerning the technical specification for
interoperability relating to the subsystem 'lEmatics applications for passengers" of the trans
European rail system, known as "TSI TARich has been amended on several occasispecifies

the technical modalities used for passenger information on assistance to FRIM4,23, 12.5.2011,

p. 11¢67; Commission Regulation (EU) No 1300/2014 of 18 November 2014 on technical specifications
for interoperability relating to the accessibility of the rail system of the Union for disabled persons and
persons with reduced mobility, known as the "PRM TShiciwamends the 2008 TSI and has been
amended several times since then, and was drawn up by the European Union Railway Agency (ERA),
0J 1356, 12.12.2014, p. 1£078.

105 Directive 2001/85/EC of the European Parliament and of the Council of 20 NovembeeRaidh

to special provisions for vehicles used for the carriage of passengers comprising more than eight seats
in addition to the driver's seat has become Regulation No. 107 of the United Nations Economic
Commission for Europe (UNECE), which brings egetll the uniform provisions relating to the
approval of vehicles in categories M2 and M3 with regard to their general construction characteristics.
Its Annex 8 concerns the prescriptions applicable to technical devices facilitating access for passengers
with reduced mobility, Regulation 107 (Schedule 8) on the Construction of Road Passenger Vehicles of
2001, p 100, E/ECE/324/Rev.2/Add.106/Rev.3 E/ECE/TRANS/505/Rev.2/Add.106/Rev.3.
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the contribution of the project to consider the concrete use of the CAUderswith mobility
restrictions by its design process.

34. Transportusers' right to information and Intelligent Transport Systems (IT®)

« step» towards improving the effectiveness of the right to transporDirective of 7 July
20106 defined a European framework for the coordinated and coherent deployment and
use of htelligent Transport Systems (Ff%in the field of road transport and interfaces with
other modes of transport, and specified the general conditions necessary for this purpose.
ITS areadvancedapplicationswhichwithout embodyingintelligenceassuchaimto provide
innovative servicesrelating to different modesof transport and traffic managementand
enablevarioususersto be better informedand makesafer,more coordinatedandW & Y I NJi S NI
use of transport networks Thanks to these systems, users can liérfeom information
services and transport network managers have information on the state of disruptions,
enabling them to manage traffic in real time, inform users of disruptions and guide them to
the most efficient routes or modes of transpomifferert Priority actions are defined by
Directive (art.3)

- multimodal travel information services ;

- reaktime traffic information services;

- universal minimum traffic information related to road safety free of charge for users;

- interoperable Eblvide eCdlservice;

- information services on safe and secure parking areas for trucks and commercial vehicles;
- reservation services for safe and secure parking areas for trucks and commercial vehicles.

The Commission has thus adoptseveraldelegated regulatios!®. By a Decisionadopted

Dec. 12 of 201,2he European Parliament and the Council extended by 5 years the duration
of the delegation given to the Commission to continue the definition of common’filése
delegated Regulation®2017/1926 harmonises the rmdalities of access to transport service
data and lays down the rules to be respected by transport information services using these
data. The categories of data that must be made available are defined in the annex to the
delegated regulation. These are datoncerning regular collective services-demand
services, including catharing, capooling and bikesharing, and personal modes of travel.

In particular, the delegated regulation requires the implementation of a single digital
interface correspondingo the national access point whose creation it requires (art. 3). It
specifies that the datarereused in a neutral manner, without discrimination or biggut.

8) and that the prioritisation criteria used must be transparent. The list of data togmated

106 Directive 2010/40/EU of the EuropeanParliamentand of the Council of7 July 2010 on the
frameworkfor the deploymentof Intelligent TransportSystemsn the field of road transportandfor
interfaceswith other modesof transport, OJL 207, 6.8.2010, p¢13.

107 Forthe purposesof this Directive,W L y (i STrrahshatSygtend 6 W L mdamssystemsin which
information and communicationtechnologiesare appliedin the field of road transport, including
infra-structure,vehiclesand users,andin traffic managementand mobility managementaswell as

for interfaceswith other modesof i N} Yy a L2 NI Q oI NI don o0 &

108 No 2013/885 on the provision of information services concerning safe and secure parking areas for
trucks and commercial vehiclgd,) 1247, 18.9.2013, p.cb; no 2013/886 on data and procedures for

the provision, as far asogsible, of universal minimum traffic information related to road safety free

of charge to userQJL 247, 18.9.2013, p¢®0; n°2015/962 on the provision of Bidde realtime

traffic information servicesOJL 157, 23.6.2015, p. 231; n° 2017/1926 on th provision of
multimodal travel information services throughout the Uni@njL 272/1 21.10.2017

109 Decision (EU) 2017/2380 of the European Parliament and of the Council of 12 December 2017
amending Directive 2010/40/EU as regards the period for adoptielpgated acts,OJL 340,
20.12.2017, p.43.
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and reused is set out in the annex to the Regulatidhe directive was transposed in France
by an Order of 13 June 2012 on intelligent transport systétnarticle 4 of the Act of 6
August 2015 on growth, activity and equal economic opporturfittedso provided for free

and immediate access to transport service data for the purpose of informing users, but the
implementing decree referred to in Article L. 111%f the Transport Code has not been
published, a situation which, as it stands, limited thcope of the principle. The LO¥
makes a very voluntarist transposition by recasting the transport code in this respect by
including the dynamic data of transport services beyond the perimeter set by the delegated
regulation. On 13 March 2019, the Commisn adopted a Delegated Regulation on
specifications for the provision ofITS , supported by an impact assessment. Its objective
was to develop minimum legal requirements for the interoperability 678 and to enable

the widespread deployment of-IT Ssystems and services from 2019 onwards, in particular
by focusing on the "Dayl" servicé®. the CITS services that are expected to be deployed
in the short term. It describes how vehidie-vehicle, vehiclgo-infrastructure and
infrastructureto-infrastructure communications are to be provided by meansCdiS
stations and howGITSstations are to be marketed and commissioned to enable the
provision of GITSservices to ITS user§he delegated regulation did not enter into force
following an objedbn by the Council of the European Unith

It is clear thatALFRERN its intelligent assistant conceptinforming and reassuring th
GRNADGSNEZ LI 2aSy3aISNAR 2N S@GSy 20KSNJ NRFR dzaSNJ 2-
its ability to handle whats happening on and around the ragadjoes far beyond the legal
and regulatory requirements regarding the "right to information" component of the "right to
transport". NonethelessALFREWill have to comply with the expected future regulations|in

the areaof GITS.

11

35. In France, the conce@® Fright to transporte appeared well before the beginning

of the 1980s a period which saw the arrival in power of a socialist government under the
presidency of Francois Mitterrand. Major workereinitiated and in tems of infrastructure,

the LyonParis TGV lin@ereinaugurated. Numerous social achievements were enshrined in
law. At Community level, the French impetus gave rise to @menmunity Charter of
Fundamental Social Rights of Workewhich was signed at thér&sbourg European Council

of 8 and 9 December 1989. The Charter is presented as a declaration of principl&bour

law within the Community area. However, from the French point of view, this text gave
concrete expression to a politicafogramannounceal by Francois Mitterrand as soon as he
won the presidential electiondn May 1981: the French President wanted to build a

1100rd. n° 2012809 du 13 juin 2012 relative aux systemes de transport intelligd@&m°0137 du

14 juin 2012.

1111, n° 201890 du 6 aodt 2015 pour la croissance, l'activité et I'égalité des chances écamsmiq
JORFcnmMym Rdz 7 F2HibG wnmpX 1y26y & a[2A al ONBY$¢ ®
112 . n° 20191428 du 24 décembre 2019 d'orientation des mobilités, JORF n°0299 du 26 décembre
2019, texte n° 1.

s UE Council, 5juillet 2019, 10471/19, TRANS 389, DELACT 131,
https://data.consilium.euopa.eu/doc/document/STL04712019INIT/fr/pdf

114The Community Charter of the Fundamental Social Rights of Workers, adopted on 9 December 1989
by a declaration of all Member States, with the exception of the United Kingdom, established the
major principles a which the European labour law model is based and shaped the development of
the European social model in the following decade. The fundamental social rights declared in the
Community Charter are further developed in the Charter of Fundamental Righis Bfitopean Union

that became legally binding with the ratification of the Treaty of Lisbon on 1 December 2009.
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"European social arédo match the common market. In this spirit, which was to permeate
the whole of the Community, the Loi d'Orietitan des Transports Intérieurs (L&) was
adopted, constituting a genuindundamental law for theorganizationof public transport
services in Frant#®.

2.1.4.Internally

36. Emergence of the concept in the Adh Frenchdomestic law, the concept appeared
fairly recently with thelnland Transport Policy Acf 30 December 1982 (known as the
"LOTI*Y), which for the first time set out the existence of a right to transport by referring in
Article 1 to the right of every user to travel and the freedom to chooserthans of transport

and the right to carry out the transport of his goods himself or to entrust it to the body or
undertaking of his choiteArticle 2 announcedthe progressive implementation of the right

to transport [which] allows users to travel undeasonable conditions of access, quality and
price and at a reasonable cost to the community, in particular by using a means of transport
open to the public. In this spirit, special measures may be tak&vanr of persons with
reduced mobility. Disadv#aged social categories, in particular those on islands and in
remote regions or regions with difficult access to the national territory, may be the subject of
provisions adapted to their situatior». These provisions were then codified in Articles L.
1111-1 et seq.of the Transport Code. The right to transport, long regarded as a constitutional
right in a number of countries, was expressed in earlier texts under the heading of
"satisfaction of transport needs". It will thus become a reference for alnw$y fears, until

the entry into force of theLoi d'orientation des mobilitéast the end of 2019known as the
OLOMEM®), "By stating in the second paragraph of article 1 that the needs of users will be
"satisfied by the implementation of provisions to gaffect to the right of every user to travel
and the freedom to choose the means of doing so,({hg"Act transforms the needs of users
into rights. These rights are binding on the State, which must guarantee their effectiveness.
This provision is fullyn line with a promotional vision of the law, because it is not just a
question of formally proclaiming subjective rights, but of ensuring that action is taken to give
them a substantial conteit!®. Moreover, the second paragraph of Article 1 of the Actdoe
not directly state aright to transport but the "right to travel', the "right to transport' only
appearing in Article 2 of the Act. However, the two are now assimilated without distinction.
Thus, as ALyonCaen, V. Champdilesplats And J. Afficharightly pointed out in their
analysis of the genesis of the LOTIshould be noted that this link between the proclamation

of the "right of every user to travel" and the requirement to make it effective results in a
progressive assimilation of the rigtd travel with the notion of the "right to transpdttin

the course of parliamentary debates, the right to travel has emerged as the foundation, if not
the very expression, of the right to transport

1151nland Transport Policy Act.

1%Designation used by the decentralized services of the Siae, http://www.centre-vakde-
loire.developpemendurable.gouv.fr/loid-orientation-sur-lestransportsinterieursa2672.html.

117 JORMEu 31 décembre 1982 page 4004.

118 Mobility orientation law on transport (LOM)pi n° 20191428 du 24 décembre 2019 d'orientation
des mobilitésJORR°0299 du 26 décembre 201texte n° 1This law is a vast document setting out
France's legal strategy on the future of its transport sector. It has four objectives: 1) Get out of car
addiction, 2) Accelerate the growth of new transport modes, 3) achieve the ecological tranaittbn
4) Schedule investments in transport infrastructure.

119|nstitut International de Paris La Défense, Joélle Affichaf&roniqgue ChampeDesplats, Antoine
LyonCaenDéfinir le service public, réguler un secteur concurrentiel : genese de la éritdtioh des
transports intérieursrapport de recherche, 20 avril 1997.
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Right to information component

37. The definition given miees it possible to understand that this right also includes a
right to information for the user: The right to transport includes the right of users to be
informed about the means available to them and the way in which they aré.udedeover,

the "right to transport’ included a fight to informatiori’ component which was then codified

in Article L. 1114 of the Transport Code. It specified th#té right to transport includes the
right for the user to be informed about the means offeredht® userand the modalities of
their use’, information set out in Article L. 1146 of the same code with regard to digital
data of regular transport services which must be communicafeskly, free of charge and
immediately. Beyond the principle of a right to inforrtian, the right to transport has in
reality only received three series of concrete applicationgawourof persons with reduced
mobility or in a situation of disability, socially or economically disadvantaged persons or
within the framework of the priniple of territorial continuity.

Measures infavour of persons with reduced mobility or a disability

38.  Amended and then codifiééf, the provisions of article L 11411 of the Transport
Code state thatthe transport system must meet the needs of users and effeet to the

right of all persons, including those with reduced mobility or disabilities, to move around and
the freedom to choose the means of doing.sb According to article L. 1142"(...) public
transport services shall be made accessible tabiisl person€! or persons with reduced
mobility, in accordance with the provisions of the first paragraph of article 1-4 Idf4the
Code of Social Action and Families, before 13 February 2015is provision echoes the Act

of 11 February 200%* on equalrights and opportunities, participation and citizenship for
people with reduced mobilitywhich initially gave public transport ten years to comply with
its accessibility requirements. The code and the implementing decree of 9 Februaf#*2006
not only requred that "all rolling stock acquired when renewing equipment or extending
networks must be accessibléhey also required that all equipment in all their services must
be accessible in less than ten years.py 13 February 2015). They prohibited thrganizing
authorities from giving longer priority to the replacement of specific vehicles and services
adapted to these users (but provided at ordinary rates), on the basis of Article 27 of the
Decree of 16 August 1988 The local authorities could onlyagh “proven technical
impossibility, but not the cost of the investmei®. It was not until the ten years allowed for

the implementation of these measures had expired that the failure was established. The
ordinanceof 26 September 2014 on the accessibitifyestablishments receiving the public,

1200rd. n° 20161307 du 28 octobre 2010 relative a la partie Iégislative du Code des transpORS;
n°0255 du 3 novembre 2010 page 19645;

121While the current widely accepted termib@ & A &4 aLIS2LX S A GK RAal oAt AGASAE
Y20At AG@ésT GKS SEI Ofefering Wlgriciyingspezifit@ lawiod a l§g& adicle ia K Sy
order notto change itxontent orunderstanding unintentionally.

1221 n° 2008102 du 11 férier 2005 pour I'égalité des droits et des chances, la participation et la
citoyenneté des personnes handicapé&®RmR°36 du 12 février 2005 page 2353.

123 Décr. n°2006L38 du 9 février 2006 relatif a I'accessibilité du matériel roulant affecté aux esrvic

de transport public terrestre de voyageurdQRRO févr. 2006.

124 Décr. n°85391 du 16 aolt 1985 relatif aux transports urbains de personnes et aux transports
routiers non urbains de personne¥)REu 23 aolt 1985 page 9744rt. 27Y Regular publiservices

and ondemand public services for the transport of passengers by road may be organized for the benefit
of particular categories of usérs

125 CAA Lyon, ler juill. 2010, n° 09LY00079, BouhatisDatan® 2016013562 ;AJDA2010, p. 2015,
tribune Y. Jegouza, CE, 22 juin 2012, n° 343364, Communauté d'agglomération du pays voironnais :
JurisDatan® 2012013501 AJDA2012 p. 1253, obs. MCh. Monteclerc.

40/ Deliverable 2.1. CompNA &2y | ONR&ad O2dzy iNAS& 2F GNRIKE



public transport, residential buildings and roads for disabled perdbnmovides that
accessibility to the service is reduced at priority stopping péihesd that, in the event of
technical impossibilitydue to anobstacle that cannot be overcome unless adjustments are
made at a manifestly disproportionate ctstlternative transport at an equivalent cost is to
be offered (C. transp., art. L. 1142 For the future, Law No. 20880 of 6 August 2015
requires transport organizing authorities to draw up a master plan setting out the
programming and procedures for the accessibility of services (C. transp., art. E2)1Th2
decree of 27 April 2028 determines the controls and penalties. The first concrete
applicdion of the right to transport therefore only concerns access to transport for people
with reduced mobility or in a handicap situation.

Measures infavour of the socially disadvantaged

39. The second practical application concerns access to transport sémally
disadvantaged persons, since Article 123 of the SR Lentitled "Implementing the right

to transport’, now Article L. 1113 of the Transport Code, provides thgietsons whose
resources are equal to or below the ceiling set pursuant to Articlé11 ®&f the Social
Security Code, shall benefit from tickets allowing access to transport with a fare reduction of
at least 50 per cent or in any other form of equivalent aid. This reduction applies regardless
of the user's place of residerice

Measures infavour of territorial continuity

40. The third practical application concerns, to some extent, the requirement of
"territorial continuity' between mainland France and Caesiand the overseas departments,
regions and communities on the other hand. Thecaded "territorial continuity’ mechanism

was introduced in 1976 and is designed to reduce the consequences of insularity in the field
of transport. The Constitutional Council has specified thhe "principle of 'territorial
continuity' has no constitutionalalue either in itself or as a corollary of the principle of
indivisibility of the Republit®’. The legislator therefore has considerable legal leeway to
organizeterritorial continuity. This makes it possible, for services between Corsica and the
mainland to allocate to maritime and air transport companies an annual financial envelope
in return for a service commitment. According to the decentralisation laws, the State retains
the responsibility for granting a territorial continuity allocation intendeddduce costs. It is
collected, under an agreement, by the Corsican regional authorities,hwiay it to the
Corsican Transport Office, which then redistributes it to the concessionary companies. In the
overseas departments, regions and communities, tiadiamal territorial continuity policy
implemented for the benefit of the overseas departments, regions and communities is
defined in Article L. 1803 of the Transport Code. A territorial continuity fund and financial
aid to individuals is set up to fatdlte the purchase of a territorial continuity transport ticket

and to open up the prospects for training and professional integration through mobility for

126 Ord. n° 20141090 du 26 septembre 2014 relative a la mise en accessibilité des établissements
recevant du public, des transports publics, des batiments d'habitation et de la voirie pour les
personnes handicapée3ORR7 sept. 2014.

127C. transp., art. L. 11312 modifié.¢ D. n° 20141323, 4 nov. 2014206 nov. 2014.

128 . n° 201590 du 6 aodt 208 pour la croissance, l'activité et 'égalité des chances économiques,
JORR°0181 du 7 ao(t 2015 page 13537.

129 Décret n° 201629 du 27 avril 2016 relatif aux contréles et aux sanctions applicables aux schémas
directeurs d'accessibilité agendas d'acce#slité programmée pour la mise en accessibilité des
transports publics de voyageut¥)RBO0 avr. 2016.

130, n° 20001208 du 13 décembre 2000 relative a la solidarité et au renouvellement urlJRE;
n°289 du 14 décembre 2000 page 19777.

131 Cons. const17 juill. 2003, n° 206374 DC J0O22 juill. 2003, p. 12336.
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overseas residentslhis mechanism provides in particular an implementation of a national
policy of erritorial continuity at overseas for the benefit of all persons who are regularly
established there. This policy is basedloa principles of equal rights, national solidarity and
unity of the Republic and should aim to bring the conditions of accetsegfopulation to
public transport, training, health and communication services closer to thosthan
metropolitan France, taking into account the particular geographical, economic and social
situation of each overseas territorial community. With thigrimnd, the territorial continuity

fund finances aid for territorial continuity as well as aid for higher education students and
upper secondary school pupils. It also finances aid linked to travel justified by mobile
vocational training.

41. A right conceivedas an 'Objective’. Apart from these three cases of concrete
application, it has to be said that the right to transport is in no way a subjective right;
moreover, it now appears only as aabjective' following the codification effected by the
Order of 28 @tober 2010 on the legislative part of the Transport Cé¢lets only positive
dimension prohibiting the creation or continuation of discrimination to the detriment of
certain categories of the population, persons with reduced mobility or in a handicapped
situation and socially disadvantaged persons. Moreover, it is worth recalling that during the
preparatory work on the LOTI, the Ministry of Transport had indicated ttia fight to
transport is not a right that can be claimed in cd&ft From this point b view, the
administrative judge therefore confined himself to reviewing the manifest error of
assessment with regard to this objective, under the "L&TI'as he would have done,
previously, for any decision modifying tleganizationof a public serviceniapplication of

1320rd. n° 201aL307 du 28 octobre 2010 relative a la partie législative du Code des transpORs-
n°0255 du 3 novembre 2010 page 19645 texte n° 2.

133vlinutes of the interdepartmental meetindday 18, 1982, p. 4.

134 CE 13 Nov. 2006, n°287665 "Pays de la Loire Region": control of the manifest error of assessment
(EMA) on the removal of lines, invoking the LOTarisidering, finally, that under the terms of Article

1 of the law of 30 December 1®8n the orientation of inland transport, "the inland transport system
must satisfy the needs of users under the economic, social and environmental conditions most
advantageous to the community"; that under the terms of Article 3 of this same law "thallquaicy

for the transport of persons and goods (...) shall be based on the principle of the principle of the
"sustainable development of the region". ...) takes into account the real economic costs of creating,
maintaining, and using transport infrastture, equipment, and materials and the social and
environmental costs, both monetary and ratonetary, borne by users and third parties. "that, given

the size of the deficit borne by SNCF as a result of the operation of theeigitanal links in questig

on the one hand, and the reduced number of passengers on these links, on the other hand, SNCF's
decision, which reorganizes the consistency of services on these lines without eliminating them and
adapting them to ridership, is not vitiated by a manifestor of assessmetit CE 6 Nov. 2000,
n°180496 Comite Somport d'opposition totale a l'autoroute CRennes, on the downgrading of
sections of RFF lines (French Railway Network), EMA con@ohsidering that the law of December

30, 1982 defines the geral principles of transport policy, in particular the implementation of a right

to transport under reasonable conditions of access, quality and price as well as cost to the community,
and the harmonious development of the various modes of individual @fettive transport, taking

into account their advantages and disadvantages, in regional development, urban planning,
environmental protection, defense, rational use of energy, security, as well as costs related to the
creation, maintenance and use of iaftructure, equipment and transport materials; that the
contested decree, which declassifies the national rail network of lines or sections of lines whose
operation has been closed, when the intensity of traffic on these lines no longer allowed operation
under reasonable cost conditions, is not vitiated by a manifest error of assessment with regard to the
abovementioned objective's
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the "Rolland Law$%®. In the same way, he considered that this right was in fact implemented
by the other provisions of the law and its implementing texts and that it was omsiraciple'
which could not be directly invoked before the gl independently of the said provisid#fs

42. A right "built" on the transport public service: serving territories, a public service
obligation. In the Transport Code, the notion gbublic servicéis expressly referred to in
Article L 121#4% . It is commonground that this enumeration, although it does enshrine
the organizatiornof public transport as constituting a public service mission, does not include
the performance of the said service. However, the Code does aim at the performance of
certain public tansport services as constituting a public service mission. In this respect, it
should be noted that Article L. 11Blof the same code, in its version prior to the Mobility
Orientation Act, provided thatlh the planning of infrastructures, account shadltaken of

the issues of opening up, development and competitiveness of territories, including cross
border issues. This programming allows, from the major transport networks, to serve areas
with low population density by at least one transport servicdillfn a public service
mission. Also, according to the said code, low population density areas should be served by
a transport service, which thus fulfils a public service mission. With regard to public
passenger transport, the law refers only teegular or ondemand public transport
service&™ 8 Article L. 12341 provided that transporbrganizingauthorities 'shall organize
regular public passenger transport services and orggnizetransport services on demand”
Regular public passenger transport \#ees were therefore a mandatory competence
exercised,.e. a mandatory public service as determined by law. The said service may be
performed either directly’ by the public entity or granted in compliance with the European
regulation of 23 October 200/hgublic passenger services by rail and by road, known as the
PSO, which lays down the operating conditidhsAlso, it is common ground that under the
terms of the LOTI, only regular or-demand services contribute to the performance of this
mission to seve the entire territory.

135 There are three laws governing public service as conceived by Louis Rolland in the 1930s: firstly,
the principle of continity of public service, secondly, the mutability of public service, and thirdly,
equality of public service.

136 CE, 21 juin 1996, n°127155, « Association Aquitaine alternatives ».

137"Constitute public service missions whose execution is ensured by thettgtdtgal authorities

and their public institutions in liaison with private or public companies:

1° The construction and management of infrastructures and equipment for transport and their
provision to users under normal conditions of maintenance, operatnd safety;

2° The organization of public transport;

3° The regulation of transport activities and the control of its application as well as the organization of
transport for defense;

4° The development of information on the transport system;

5° The deslopment of research, studies and statistics likely to facilitate the achievement of the
objectives assigned to the transport systeih

138 Article L 12241: "The institution and organization of regular and-demand public transport
services are entrustedyithin the limits of their powers, to the State, local authorities and their
groupings as organizing authorities..

Article L12213 : 'The performance of regular and -demand public passenger transport services is
provided for a limited period of timender the conditions laid down in Regulation (EC) No 1370/2007

of the European Parliament and of the Council of 23 October 2007 on public passenger transport
services by rail and by road [Regulation known as the "PSO" Regulation] and repealing Council
Reguhtions (EEC) Nos. 1191/69 and 1107/70 for the services which fall within its scope, either under
the control of a public person in the form of an industrial and commercial public service, or by an
enterprise having concluded an agreement with the orgagiainthority for this purpose

139 Article L 12213 Transport Code which refers to the said regulation, publishéJiaWNo. L. 315,

Dec. 3, 2007.
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43. Lack of tminimum servicé. Under the provisions of the Preamble to the 1946
Constitution, the legislature intervened in 2007 to ensure the continuity of the public service
and, in particular, to regulate the exercise of the rigistrike in respect of land passenger
transport'#9C. transp., arts. L. 13214to L. 1324). Then, theDiard Actof 19 March 20121
transposed certain provisions of the 2007 text relating to the land transport sector to the air
sector, which covers onlyfaw public service activities (C. transp., art. L. 2114 L. 1114

7). The code has instituted a Chapter Il entitlgdofitinuity of service in the event of
foreseeable traffic disruptionwhich coversregular public land passenger transport services
for nontouristic purposes, excluding river transpbrand which requires the transport
organizingauthority to define priority services in the eventaforeseeable traffic disruption,

after consultation with users. The text specifies that the concepfakseeable disruption
covers five situations (strikemaintenancework plans; technical incidents, where a period

of thirty-six hours has elapsed since their occurrence; climatic contingencies, where a period
of thirty-six hours has elapsed since a weatwarning was issue@nd any event whose
existence has been brought to the attention of the transport undertaking by the
representative of the State, the transpastganizingauthority or the infrastructure manager
within thirty-six hours). Article L.2R2-3 stipulates that the level of service on priority
services hust make it possible to avoid disproportionate interference with the freedom to
come and go, freedom of access to public services, freedom of work, freedom of trade and
industry and the orgaisation of school transport. It corresponds to the coverage of the basic
needs of the population. It must also guarantee access to the public education service on
national examination days. It takes into account the special needs of persons with reduced
mobility. Service priorities and the different levels of service shall be madé'punbiie light

of these elements, companies must draw up a transport plan adapted to the service priorities
and levels of service and a user information plan, which awavdrup by the State
representative in the event of failure to do so (C. transp., art. L. -B226n transport
undertakings, the employer and the representative trade union organisations shall conclude
a collective agreement on the foreseeability of thengee applicable in the event of
foreseeable traffic disruption. The collective agreement on the foreseeability of the service
shall list, by occupation, function and level of competence or qualification, the categories of
staff and their numbers, as wealk the material resources essential for the performance, in
accordance with the safety rules in force applicable to the undertaking, of each of the levels
of service provided for in the adapted transport plan. It shall lay down the conditions under
which, in the event of foreseeable disruption, the organisation of work shall be revised and
available staffwill be reassigned to enable thinplemenrtation of the modifiedtransport

plan. In the event of a strike, the staff available are the company'ssidking personnel. In

the absence of an applicable agreement, a predictability plan is defined by the employer. In
the event of traffic disruption, all users have the right to free, accurate and reliable
information on the service provided, under the conditioset out in the user information
plan. In the event of foreseeable disruption, information to users must be provided by the
transport undertaking at least 24 hours before the start of the disruption (C.transp., art. L.
12227). In the event of failure byhe undertaking to implement the adapted transport plan

or the user information plan, a principle of reimbursement of tickets by the undertaking to
users is provided for (C.transp., art. L. 1A22. A user who has not been able to use the
means of transpdrfor which he has taken out a season ticket or purchased a ticket is entitled

140 oi n° 20071224 du 21 ao(t 2007 sur le dialogue social et la continuité du service public dans les
transpots terrestres réguliers de voyageud#)RKR°193 du 22 aolt 2007 page 13956, texte n° 2.

1411 0i n° 2012375 du 19 mars 2012 relative a I'organisation du service et a I'information des passagers
dans les entreprises de transport aérien de passagers et asdvélispositions dans le domaine des
transports,JORR°0068 du 20 mars 2012 page 5026, texte n°® 2.
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to an extension of the validity of this season ticket for a period equivalent to the period of
use of which he has been deprived, or to the exchange or refund of the unusedtl dick
season ticket (C.transp. , art. L. 12P2). In reality, these legislative interventions do not
establish any minimum service. With regard more specifically to the right to strike, there is
no legislation imposing a reduced service capable of opwyaith the event of a strike,
implying a ban on the right to strike for staff deemed essential to it. The measures introduced
have further regulated the procedure for recourse to strike action in enterprises, by
generalising a system of social dialogue eodflict prevention; at the same time, they have
increased predictability and improved the organisation of the public service in the event of
traffic disruption. The Court of Cassation points out that the legal obligation imposed on the
employer, the compay responsible for a public land passenger transport service, to draw up
a transport and user information plan and to guarantee a minimum service cannot limit the
exercise of the right to strike in the absence of a legal provision prohibiting it andefailur
comply with the obligation to negotiaté”. With regard to land passenger transport, the
scope referred to in Article L 1324 of the Transport Code coverpublic regular land
passenger transport services and freely organised rail passenger transpwites
mentioned in Article L. 21212 with the exception of international passenger transport
services, in the version resulting from the Granceof 3 June 201%ontaining various
provisions relating to the SNCF grétipThe provisions of the law reqainegotiation prior

to the filing of the notice period, under penalty of irregularity of the latter, within the
framework of a framework agreement or a branch agreement, or failing this, in compliance
with the terms and conditions laid down by the prowiss of Articles R. 1324 to 6 of the
same code. As soon as notice of a strike has been given, it is incumbent on employees
belonging to the categories of staff indispensable to the execution of the agreement or the
foresight plan and who nevertheless into join the movement to inform the head of the
undertaking of their intention to join it, and this forgight hours before taking part in it,
under penalty of disciplinary action (C.transp., art. L. 3324 L. 132411). The question of

I & YA Y AFMHBRIEhE éffkctiveness of a right to transport was also an important
issue during the health crisi§.-ransport has been considered as an essential activity by the
case law without imposing minimum service obligations for public transport as a general
rule (for further information, see details INNEX %

44, State of play of the'right to transport” on the eve of the LOMout of context of
exceptional egime, see ANNEX)4 1t is the local authorities, the transport organising
authorities, wto are, then, responsible for the organisation and management of the
networks. The implementation of theright to transport has progressed rather unevenly
under the responsibility of the local authorities, who have the power and the authority to
organise passenger tngport at the various levels and often with the help of the State
through multityear modernisation contracts concluded with these authoritigsportant
shortcomings have persisted, and in some cases have even become more pronounced. In
sparsely populatedareas, particularly in rural areas, there has been a withdrawal of rail
services and regular lines, sometimes leaving only school transport services, although open
to the public, but with timetables and journey times that aresilited to other users. lhas

been observed that a number of communities have been able to set up transport on demand
services to provide these populations with a minimum quality service at a reasonable price
thanks to appropriate subsidies. But the fact remains that many autkeritave not had the
means to set up a regular service and that the only possibility open to citizens is the use of

142 Cass. soc., 30 juin 2015, ne1Rt764, M. ¢/ S.JurisDatan® 2015016107.
143 Ord. n° 201952 du 3 juin 2019 portant diverses dispositions relativegyaupe SNCRIORF
n°0128 du 4 juin 2019, texte n° 30
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the car to get out of their isolation. The use cases developed by the project are part of this
dynamic. Certain peripheral neighbourhoods dreme to many workers forced to use
saturated and/or degraded public transport to access their workplace or certain services.
State transport policy has focused on the development of major infrastructure. The right to
information on the services offered hatself made great progresdowever, care must still

be taken to ensure that theomplexityof certain information or ticketing systems does not
leave out many users (illiterate, foreigners, the elderly or people with reduced mobility or
disabilities,etc.). While the principle of a "right to transport" seems a laudable objective, it
should be noted that its implementation has hitherto been entirely dependent on the way in
which the public service is organised. The mobiitientation Law**is intended tochange

this state of affairs.

45, Paradigm shiftin the context of the new wording of the aforementioned Article L.
11113, which stems from the Mobility Orientation Act, the notion af least one transport
service fulfilling a public service missibiasdisappeared from the said article in favour of a
formula encompassing public transpantthe organisation of thobility solution: ("... by at
least one public transport service by the organisation of mobility solutions meeting the
population's traveheeds). This point seems to be confirmég reading the new paragraph

of the aforementioned Article L. 123, which conveniently states thatWithin the
framework of their public service missions mentioned in this article, the State and local
authoritiesshall take into account both the plurality of mobility needs and the diversity of
territories in order to provide them with appropriate, sustainable and equitable resgonses
Under the terms of the LOB abily solution§ must, therefore be an alternatie to
transport services fulfilling a public service mission in certain territories. It is therefore
necessary to understand the scope of this "paradigm shift" assumed and claimed.

46. Conclusion In France, theperformance of certain passenger transport seesd
constitutes a public service mission. The freedom to come and go justifies special measures
in favour of, in particulampeople with disabilitie®r disadvantaged persons so that they can
exercise their prerogatives. These measures will apply in theesaay to automated and
connected vehiclesThe right to transport has been conceived as an objective and the
implementation of the means to achieve it will also apply to automated and connected
vehicles. In this sense, the use cases developed by thecpraa perfectly well contribute

to the implementation of this right throughout the territory. As a result, the automated and
connected vehicle is perfectly integrated into the legal system under analysis since it is free
of any "technical" and/or technobgical' concept that could limit its application from a
service point of viewHowever, it must be taken into account that the deployment of CAV

in the transport system willeventually disrupt the existing categories and will probably
require a rethinkingof the system's architecture

2.2. Consecration of a right to mobility

47. Mobility Orientation Law. GenesisThe orientation law on mobility, known as the
"LOM", was adopted on 24 December 2019 and published inGffieial Journabn 26
December 2019, after a vigable legislative marathon of almost two years which resulted in
the implementation of Article 45 paragraph 4 of the Constitution, the Senate having rejected
the text, on a new reading, on 5 November 2019. The Constitutional Council, seized by 60
deputies and 60 senators, has invalidated, very marginally, the sai&*tedowever, over

1441 Ol n° 2019428 du 24 décembre 2019 d'orientation des mobilitEBdRR°0299 du 26 décembre
2019, texte n° 1.
145Décision n° 201994 DC du 20 décembre 200DRR°0299 du 26 décembre 2019
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and above the aspects relating to the ecological transition, which occupy an important place
in the law, it would appear that the law, with its 189 articles, which impattamy on the
Transport Code but also on many other codes (including the General Code of Local
Authorities, the Highway Code and the Road Code), is making a radical change in public
transport policy.The Mobility Orientation Act heralds the advent of a nesva and is in fact,

with a slow pace, the beginning of a revolutiorsome would say adisruption” - in that it
dissociates mobility” and "public servicg, whereas, as mentioned above, the architecture

of land passenger transport policy was hitherto eggtially based on the notion of jublic
service.

48. At the outset, the legal understanding of thadht to mobility' (3.2.1) should be
questioned. Noting the absence of a definition, the services covered by the LOM will then be
analysed in order to determa what this new concept covernwith the focus on the
introduction of CAV with the view to deploymef®2.2). Emphasis will then be placed on the
reduction of public service obligations in the implementation of this new riglit8), which

tends to bringthe right to mobility closer to a simple freedom and to move it away from a
right to receive payment, the translation being legitimised by the effect of social innovation
(2.14).

2.2.1.Lack of definition of the right to mobility

49. Lack of definition of new cocepts relating to mobility While the explanatory
memorandum of the Mobility Orientation Act explains théirticle 1 transforms the right to
transport into a right to mobility, in order to cover all the issueaaafess to mobility, which

are neither limied to access to public transport nor to a vision centred on infrastructure. This
should in particular make it possible to take better account of new forms of mobility as well
as the problems of advice and suppfant the most vulnerable people, with a mafocus on
access to employment and trainihgno concrete definition is provided in the text. The
impact study is not more dissenting as to the contours of the notion, the latter being limited
to specifying thatbeing able to move is synonymous withegxto goods, services and social
relations, and therefore with access to righesid that 'an adaptation of the legislation
therefore appears necessary to clarify the notion of the right to mobility, for all and
everywhere! The jurist is therefore facedith a new concept in this aré& with undefined
contours, whereas the notion of transport and its various categories, echoing the very title
of the code, is well defined by the code itself, particularly in its introductory artidlesaft
definition seens to be provided in point 2.2 of the impact study, which states tha tight

to transport is not limited to access to public transport, with a vision centred on infrastructure,
but is also understood as access by the most vulnerable people to logzsand functions,

but also to support them when necessareyond the social dimension of the right to
mobility, the territorial dimension of this right must be enshrined in law, so that the
development of mobility solutions adapted to the needs of gbpulation can really be
considered by a public authority at any point in the territolNothing is really new and it is
still a 'hegative' definition, consisting of the implementation of specific measures to
promote access for soalled vulnerable poputeons, in a concern for real equality and ron

146 Notion that is now found instead of the notion of "migration” also and in the EU space, to speak of
freedom of movement and settlement. Whereas in reality, it only appears expressly in civil service law:
the affirmation of a right to mobility by Law No. 26092 d 3 August 2009 relating to mobility and
career paths in the civil service (cf. L. No6383 of 13 July 1983, art. 14 bis).
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discrimination. In this sense, use case C experiments with the hypothesis of a transport
service for a person aged 65 or over. The notioroofdnisation of mobility solutiofiss not

better circumscribed. lis therefore necessary to analyse the text in order to determine in
concrete terms whether the legal arsenal deployed is such as to enable teassvé
notions to be grasped and the benefits to be measured, whereas, as has been pointed out,
the removalof the notion of transport service fulfilling a public service misSiowhich only
concerns regular and edemand public transport rather materialises a retreat of public
authority in the assistance of fragile or weakened citizens.

50. The right to transprt is dead. Long live the right to mobilityt should beborne in
mind that the notion of"public servickis not the only notion that disappears somewhat in
the Loi d'orientation des mobilitéd.OM¢ Mobility Orientation Law). In factost of the
references to the term transport' are replaced by the termniobility" and, first and
foremost, the title of Book | of Part tHe right to transport which becomesthe right to
mobility'14’. At first sight, it is curious to think that the networking of low popation
density areas can be achieved byat' least one public trasport service or by the
organisation of mobility solutions, insofar as public transport is not synonymous with
"public servicé and is a matter of both public and private initiative, whereathe
organisation of mobility solutions is an indefinite notion.

51. Variable geometry offer Thus, the Legislator disqualifies the existence of a single
solution involving the provision of at least one public transport service in favour of a
differentiated sdution according to the nature of the territory to be served, in accordance
with the provisions of Article L. 1241 of the Transport Code, which opportunely recalls that
"Within the framework of their public service missions mentioned in this articlSt#te and

local authorities shall take into account both the plurality of needs in terms of mobility and
the diversity of territories in order to provide them with appropriate, sustainable and
equitable responsés The disappearance of the public serveee a means of providing a
minimum service appears to be a real risk because nothing, as it stands, guarantees the
existence of an equivalent offer, whereas the new paragraph of Article L-4,2h&ntioned
above, confirms the possibility of a mobility affeith variable geometry according to the
territories - "An adaptation and clarification of the competence to organise mobility is thus
necessary, so as to leave communities the choice of mobility service, public transport or other,
the most suitable in ata la carte" organisation "according to local characteristiogl state

the impact study- whereas the philosophy of the previous text had at least the merit of
establishing a minimum standard. Moreover, the impact study explicitly statesttiebffer

of mobility services must be understood even within territories far from large networks,
without systematic links with them" and completes the argument in a clear manner: "The
exercise of the mobility competence today targets the implementation of acpuwéhsport
network. This is a hindrance for many municipalities and communities of municipalities
located in sparsely populated areas, which do not take up the competence even though
mobility issues are high in these areas and mobility solutions otharghblic transport could

be provided in a much more relevant way, given the needs of the population and the specific
characteristics of the aré#®. Essentially, it is a question of basing the architecture of

17 1n article L. 11141 of the Transportation Code, thérdnsportation systerty which must $atisfy

the needs of users. decomesfor example, the 8rganization of mobility.

148 At the same time, the provisions of Article L 2&#of the General Code of Local Authorities (CGCT)
now prohibit an AOM from levying a mobility payment if it does not organize a regular passenger
transport service, which many AOMs will not be able to afford. Many local authorities will now be
deprived of all resources to organize the financing of active or shared mobility, which appears to be
an irreducible contradiction.
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mobility on another pillar than public transppmhich is still the most accessible means of
transport for sensitive populations, given the costs of acquiring or renting private means of
transport. What then is proposed in terms of the place and place of tight to transport?

2.2.2.Mobility solutions pomoted by the LOM : focus on the CAV

52. New devices or just new names®hat is the consistency of these alternative

"mobility solutionswith public transport?As a matter of fact, somare already known. They

are promotedfurther by LOMand are subject to anew legal framework (promotion of

YdzZf GAY2REfAGE YR AydSNY2RI dethvénobilbg InddkivdNE | NS
mobility¢ >0 Ay Of dzRAY 3 y S¢g , orStAe dther hand areSnéve Njtha @ { 2 Y S
transport landscapeMaaSwith the inclusion of the transposition into national law of the

European regulation on the opening up of mobility offer déja Others are callednew

mobilities' and needed to be regulategshared mobility freefloating, digital freight

platform, cotransportation of pa©OSf A X0 ® 6 F2NJ FdzNIKSNI Ay TF2NXIF GA
émobility solutions RS & ONX 6 S &ANNEX HiTe $ON] ihcludes a Title IMaking

a success of the new mobility revolutiavhichemphasizes andeals with both innovations

and new forms omobility, in addition to the themes present alreadg terms of innovations,

the aim is to provide a legal framework for the deployment of automated and connected
vehicles.

53. Genesis of the legal introduction dEAV Article 31 empowers the Government to
take, by ordinance, all measures allowing the circulation of such vehicles on thenoaloléc

and to devise an appropriate legal regime for criminal liability. It is also envisaged to impose
the provision of appropriate information or training prior to tipeovision of vehicles with
drivingdelegationwhen such vehicles are sold or rented. It should be recalled, however, that
this authorisation which seems to constitute ahowcaseé for the Government, which has

no hesitation in announcing thatte circution of autonomous shuttles will be authorised
from 20201 - appeared premature insofar as the experimental framework for the
circulation of vehicles with partial or total delegation of driving was not even completed
when the LOM was adoptét. It is the &w of 17 August 2015 on the energy transition for
green growth®?, which constitutes the legal basis for the experimentation of delegated
driving vehicles. Article 37 IX provided thahe' Government is authorized to take by
ordinance any measure falling Wwih the scope of the law in order to allow the circulation on
the public highway of vehicles with partial or total delegation of driving powers, whether
passenger cars, vehicles for the transport of goods or vehicles for the transport of persons,
for expeimmental purposes, under conditions ensuring the safety of all users and providing, if
necessary, for an appropriate liability regim&hus, the Gfinanceof 3 August 2016 on the
experimentation of vehicles with delegated driving on public rédzdsas adopéd, which

149 Commission Delegated RegulationJjE2017/1926 of 31 May 2017 supplementing Directive
2010/40/EU of the European Parliament and of the Council with regard to the provisionwidEU
multimodal travel information services (Text with EEA relevance) C/2017/3574, OJ L 272, 21.10.2017,
p. 1¢13.

150 Website «ie publique», 26 dec. 2019, https://www.vipublique.fr/l0i/20809loi-du-24-
decembre2019dorientation-desmobiliteslom

151Some of the texts implementing the automated vehicle experimentation regime needed to be
revised to comply with th@ew legal framework specific to experimentation with delegated driving
vehicles.

1521 n° 201992 du 17 aolt 20159 0RMK°0189 du 18 aolt 2015, p. 14263 (Loi relative a la transition
énergétique pour la croissance verte).

153 Ord. n° 20161057 du 3 ao(t 2016elative a I'expérimentation de véhicules a délégation de
conduite sur les voies publiqueE)RKR°0181 du 5 aodt 2016.
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created a system of authorisation to drive omdds open to public trafficspecific to the
experimentation of vehicles with partial or total delegation of driving. The latter provides
that this authorisation is issued by tiMdinistry of Transpat after obtaining the opinion of

the Minister of the Interior and, if necessary, the opinions of the road managers, the
competent traffic police authorities and the transport organising authorities concerned. The
Ordinancewas supplemented by a decree28 March 2018 relating to the experimentation

of vehicleswith driving delegatioron public road$* 6 | y 2 ¢ PPTEC decréeand by an
order of 17 April 2018 relating to the experimentation of vehisléth driving delegatioron

public road$®, which sets otithe composition of the application file for authorisation to
drive a vehiclewith driving delegatiorfor experimental purposes and the content of the
register created to list the authorisations granted. However, article 37 of the 2015 Act was
amended bythe provisions of article 125 of tHeACEAct®6, which also amended the Order

of 3 August 2016Since then, the implementing decree n°20281 was in the process of
being recast following the amendment of order n°2el@7 in its consolidated version
"PACE" and it was not until December 2020 that the Government adopted the new
amended version of the said decf€e The amended version of the order of 17 April 2018 is
still awaited.Even though the draft amendments to the texts on experimentatiad not

yet been finalised, the Government asked Parliament to consider the deployment of
automated and connected vehicles by means of an ordinance within the framework of the
LOM Similarly, through article 38 of the Constitution, which allows the Parliament to
empower the Government to législate’, article 32 authorizes the Government to take
measures to ensurelie provision of data from '‘connected’ vehicles and driver's assistants to
law enforcement agencies and fire and rescue servi¢ég authorisation also aisrto create

a nondiscriminatory framework for access to certain vehicle data for the private sector,
allowing the development of new serviteaccording to the explanatory memorandum.
However, itis worth notingthat the legislative authorisation is mutioader, since it will be

up to the Government to supervise the collection and processing of the data, which will
indeed be excessive. Thus, six main lines of data processing are planned. The first concerns
the issue of road and public safety and shoubdlgle the police authorities, rescue services
and road infrastructure managers to prevent or remedy accidents or incidents. The second
envisages allowing the investigation services to access data for the purposes of accident
investigation.The third, whichwill deserve the greatest attention, should enable insurance
companies and the Fonds de Garantie des Assurances Obligatoires de dordtfnages
determine compensation. The fourth will allow for the maintenance and correction of faults
in driving systems (Elecorrectiorf) as well as the prevention of cybattacks. The sixth axis

is based on the need to enable the ancillary services of land motor vehicles to offer an
adapted and relevant service. The last axis will enable mobility organising authorities and
road infrastructure managers to access the data produced by digital travel assistance services
for the needs of their mission. It is already planned that the draft text will be submitted

154Décr. n°201811 du 28 mars 2018 relatif a I'expérimentation de véhicules a délégation de conduite
sur les voies publiquedORR°00r p Rdz on Y| NBADPI@ @y (y26y | a a

155 Arr. 17 avril 2018 relatif a I'expérimentation de véhicules a délégation de conduite sur les voies
publiques, JORKR°0103 du 4 mai 2018.

156 . n° 2019486 du 22 mai 2019 relative a la croissance et la transformatioreiesprises JORF
n°0119 du 23 mai 2019,

157 Décr. n° 20241495 du 2 décembre 2020 modifiant le décret n° 2218 du 28 mars 2018 relatif a
I'expérimentation de véhicules a délégation de conduite sur les voies publiGO&f°0292 du 3
décembre 2020.

158 FGAO: if person liable for a damage remain unknown or not insured, the Fund of Guarantees for
Cars created in 1951, provides compensation for the damage.
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among othersto the Commission Nationale de I'Informatique et ddsekiés (CNIE)®. The
two Orders issued on the basis of the LOM were published i®Otfieial Journalon 14 April
2021*%°. The publication of the implementing decree is now awaited.

54. Order on the criminal liability rules applicable in the event of the use ovehicle

with driving delegation and its conditions of use of 14 April 2024 quick reading of the
ordinances will show that the legislator intends to perpetuate the penal regime resulting
from the experimentation. The holder of the experiment, who isidgeated as criminally
liable, will simply be replaced by the manufacturer (new Article =21@Bthe Highway Code)

or, in the case of an automated road transport system, the organiser of the service or the
operator(newArticle L 3154 of the Transport @le). Despite the introduction of the notion

2F 15{3x GKS I ¢ LSNEISviddriving deledatioSThisiif@riiia is &
significant in that it implies the permanence of a driver, even when the ADS is actiaated
provided by Article L3123 Indeed, according to the Article L :33%f the Highway Code,
GThe driver must be in a constant state of readiness and position to respond to a request to
intervene of the ABSTheOrdinance does, however, envisage laying down the framework
for the operdion of automated road transport systems, which is incorporated into the
Transport Code. These systems, which will be defined in the expected #&creelonger
require a driver but @remote interventiod 2e." a person who is authorised to carry out a
remote intervention on a vehicle with driving delegation operated as part of an automated
road transport systeri®3. In any case, those systems, which can only be SAE level 4 vehicles
gAft 2yfte opfdeRn8difafficadobtBs oRzgnedor this rason, Article 7 of the
Ordinance provides thatThe provisions specific to these systems shall enter into force the
day after the publication in the Official Journal of the decree publishing the amendments to
the Convention on Road Traffic of 8 Novembé&8l&nd by 1 September 2022 at the lagest

In accordance with what has been said abodeFREWill only be used by passengers, Weith
no possibility of the vehicle being driven. Within this operational domain the vehicle will

159 Public agency created to protect personal data, support innovation, preserve individual liberties.
Crated in 1978, the CNIL is an independent administrative authority that exercises its functions with
accordance to the French Data Protection Act of theoBJanuary 1978, amended th& 6f August

2004.

1600rdern® 2021442 of 14 April 2021 on access &hicle dataJORIEu 15 avril 2021 Order on the
criminal liability rules applicable in the event of the use of a vehicle with driving delegation and its
conditions of use of 14 April 20210RIu 15 avril 2021

161 ¢The driver shall be responsible for himg to activate an automated driving system, having been
informed by the system that it is able to exercise dynamic control of the vehicle, in accordance with its
conditions of use ¢

162 The draft notified to the European Commission on March 2021 provfuasit would be & Iy
automated road transport technical system deployed on predefined traffic routes or zones and
supplemented by operating, servicing and maintenance rules, for the purpose of providing a collective
or individual public passenger transpgervice by road, or a private passenger transport service, to
the exclusion of means of transport subject to Decree No-28Q70f 30 March 2017 on the safety of
guided public transpogt ®

13/ | f fn@rikenaint & distance Article 6 of the Decree draftefines it «<wSY2 1S Ay G SNIBSYy A2y
action performed by an authorised person located outside an automated road transport system, for
the purposes of:

a) activating or deactivating the system, giving an instruction to perform, modify or interrupt a
manceuvre, or confirming manoeuvres proposed by the system;

b) instructing the navigation system operating on the transport system to choose or modify the
planning of a route or stopping points for usérs
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therefore function as a fullautonomous vehicle, needing to manage all normal scenarios
without relying on a human user.

Despite the recent LOM Act, the French legal framework for the deployment ofretitol
vehicles ALFREI> not yet able to drive on public roads. The disappeararidbe driver is
only announced for automated road transport systems, but not before the entry into fprce

of the amendment to the Vienna Convention, at the earliest, and by 1 September 2022 (at the
latest.

55. The future impact of the introduction ofCAVon the architecture of the transport
system With the future automated road transport systems as provided in the draft of French
decree notified to the UEnreality, all passenger transport is included, whether public (for
hire or reward) or private ("for ow account”), including nceollective transport, known as
"publicprivate' transport (which concerns vehicles with fewer than ten passengers), which
is a new feature compared to the previous version. We are no longer dealing exclusively with
publictranspat since private transport is included. It is curious that all transport is included
in the scope of automated transport. The dividing line between the categories of transport
disappearsThe essential criterion becomes that of therédefined traffic routs or zones

(and supplemented by operating, servicing and maintenance éulek)ch could bea very
extensivescope However, the concordance and compatibility of the decree with the other
articles of the Transport Code that regulate transport by categbould be checkedvhich

is likely to cause problenaswe will see belowThe legal framework currently applicable to
road passenger transport activities is complex and has not been created to incorporate CAV
both from the point of view of the conditianof access to the profession authorised to
provide these services and from the point of view of the conditions of pracfiseseen
above, the transport categories as provided in the Transport Code are often based on the
category of vehicles used, which itself definegd among other thingsaccording to the
number of seatsih addition to that of the driveér The notion of "driver,'in the legal sense

of the term,is central to the definition of many categories and the CAV transcends these
distinctions(VTC and taxis, caharing, carental® carLJ2 2 f ATyiedlificultiesposed by

the inclusion of fully automated.e.driverless, CAV make it possible to understand that, over
and above the safety issues relating to thek ofmaturity of the technologis put forward,

there is a legal problem relating to the need to overhanlthe long termthe legal regime

for transport in the light of the uses @AVassigned to passenger transport services

The three trip Use Cases as part of ALFRED developmé&ha(@l, C) are not clearly defined
because the category of vehicle.¢ number of seats, fixed stops; fixed routes, marauding

etecX0 Aad AYKSNBYyd Ay (GKS 2NHIyYyAalGA2Yy 2F GKS GN
information on the contextWith the excepion of purely private transpott®, it is tricky to
know the different kinds of services that could be available to classify the Use Cases
accordinglyEach category will have to be rethought because none of them, as they stand, is
capable of absorbing the ganomous,i.e. driverless (fully automated), vehiéfé

164 This activity is not legally analysed as a transpotivity, but as an activity of hiring out things,
governed by the provisions of the Civil Code.

18However, it should be noted that the definition of carpooling refers to the drj@et. L. 31321 of
TransportCode).

wWC2NJ GKS | = A rsoiczi{eRhf éits abl&ast,no pudBcdintai rbitecthe journey
will start at homé& 0y S A G K S N3démanid Kdca(se i deEtinagioyf is likely to be well served
(airport). It seems to be a public private transport but the definition needsvive (VTC, taxis) to
include the taxirobot. The same observation can be made for use case B. The uséccase possibly

be a transport ordemand depending on the contefdociological profile of thelderly person, low
density area, poorly served ...)
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2.2.3.Fear of a decline itransportpublic service under the guise of "mobility"

56. Apart from issues related tgfeen mobility which are not directly linked to the issue

of public services and the reongigation of ‘yovernance!®’ in terms of mobility, which is
characterised by renewed complexit§; given the thick mosaic of competences (C. transp.,
art. L. 12311 s. to 5, L 3115)*%°, the LOM does not "revolutionise" the issue of mobility as
such, but limitsitself to supporting, supervising and even encouraging certain newly
emerging practices. Sometimes, it is even a question of semantic changes that some would
describe asrharketing'*’®. The LOM impact study does not fail to point out that the LOTI
organised "right to transport [which] has above all resulted in the search for equal territorial
coverage of public transport networks... In the end, the assertion of the right to transport will
above all have significantly improved the supply and networkinghef various public

167 The viepublique.fr website ( URL: https://www.vjeublique.fr/loi/l20809oi-du-24-decembre
2019dorientation-desmobiliteslom, 26.12.19) states'The law on mobility guidelines aims to
eliminate mobility white zones (areas not covered by a mobilggmring authority) by granting new
powers to local authorities to organize services such as car sharing, car pooling, transportation on
demand.n® | 26S@PSNE Ay Ala 2LAYAZY 2y (#Srdaeolst > (GKS
observation [...]Jbased on the fact that many parts of the territory would not be "covered by any
mobility organizing authorityand would constitute as mariyvhite zone$ where no authority would
"exercise this competenteNow, on the one hand, by making municipalitieshility organizing
authorities, transport law makes such an institutional gap impossible by construction and, on the other
hand, a distinction must be made between the fact that a local authority may freely exercise its
competence and the fact that it inghents specific actions falling within this competén¢&eneral
Assembly, Public Works Section, Social Section, Session of 15 November 2018, No. 395539.
Nevertheless, the Government persisted in its error, arguing that it had put an end to the existence o
"white zoneg @

168 Stella Flocco, Alois Ramel, "La loi d'orientation des mobilités: la révolution du déplacevans?

2020, p.661: Moreover, due to the desire for a strong territorial network in terms of mobility, as
reflected in the new articles L. 123 and L. 123B, the risk of a tangle of competences within the
same territory, leading to practical difficulties between local authorities and a lack of legibility for the
user, has been identifiéd

169 In any event, as of July 1, 2021, the municipalitiél/l no longer be the organizing authorities for
mobility. More than 900 of the 1,000 existing communities of municipalities, which were not AOMs
before the bill was adopted, will have to deliberate by December 31, 2020 to decide whether or not
to take over the authority (see Olivier Crépin, Simon Mauroux, Raphaél Meyer, "Transfert et modalités
d'exercice de la compétence d'organisation de la mobilité dans les communautés de comwdGes"
DirectJanuary 2020).

170 philippe Delebecor: JeanBaptiste Charled oi d'orientation des mobilités: I'occasion ratée d'une
LOTI du XXIe siecle, EEI, 01/03/202awyers had placed serious hopes in the "loi d'orientation des
mobilités", known as the "LOMIf not a Transport Code finally completed, they hoped for a real
program law on the organization of transport based on the model of the remarkable LOTI on the
organization of inland transport. They will be as disappointed as the philologists, and no doubt with
them. The title of the law is already confusing: why spdlorientation” when the word refers to a
location and not to a policy? Why also speak of "mobility" and not of transport? And what about the
subtitles that propose, to the sound of trumpets, to "improve governance in terms of mobility" or to
strengthen the coordination of mobility organizing authorities in the service of intermodality"! In any

case, the terminology is in unison: neologisms are flourishing ("ticketing", "cotransportation”, "bicycle

route") and adjectives are disappearing as mobility ledsto be "inclusive”, "supportive", "cleaner
and more activé
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transport networks in France, including accessibility for people with disabilities or reduced
mobility".

The decline in public transport services, particularly when envisaged as a minimum service,
appears to be a real riskparticularly with regard to the effectiveness of the right to
transport because, as things stand, there is nothing to guarantee the existence of an
equivalent offer, whereas the philosophy of the previous text at least had the merit of
imposing on the public authoritiesin objective relating to the establishment of a minimum
public transport servicé’®. Thus, the LOM refers to therganisation of mobility solutions

[...] a la carté while the disappearance of atandard"raises questions, as the alternative
offer has yeto be created. It is now left to the free appreciation of the AtAWhich, while

they may, however, organise services relating to active mobility and services relating to the
shared use of motorised land vehicles, may also, and only, limit themselvesntoibbuting’

to the development of this mobility (C. transp., art. L. 1431, I. 4° and 5%}%. As SFlocco

and A.Ramelpoint out,"no competence appears to be obligatorily exercised by an AOM.

In fact, the law merely provides for a list of the powerssted in them, from which they can
draw" whereas the former Article L. 1231 of the Transport Code required that the power

to organise regular public passenger transport services be exercised on a mandatory
basig’ Although in the explanatory memorandumftiee law the Government implicitly but
indisputably refers to the concept ofl&mobility’!’>, many commentators question the
guarantees offered by the LOM in this respect.

57. From the point of view of the right to mobility, the LOM may appear, from this point
of view, to be built on a vision that some would describe fasitasy” of the near future,
following the example of the problem of the deployment of the automated and connected
vehiclé’®. Indeed, the Servicebased vehicle, as opposed to the "owned" velaicis still
awaited, not without circumspection and at least not without curiosity, particularly on an
ethical, legal andociallevel. Moreover, the vehicle with total delegation of driving, without
any person in control of itneither inside nor outsid it - is not yet technically orlégally'*’”

171 stella Flocco, Alois Ramel, "La loi d'orientation des mobilités: la révolution du déplacéman®

2020 p.661'In short, the institutional solutions provided by the LOM in favor of tlveldpment of
mobility in the ZPDs may seem far removed from the concrete needs of the populations, or at the very
least insufficien® ¢

172 Mobility organising authoritieglocal public authorities responsible for the organisation and
management of mobilityautions).

173"The LOM thus appears to be a source of clarification in that it expressly confers organizational
competence on the AOM in these areas. It remains that these provisions must be implemented in the
light of the more precise provisions of art&le 123414 and following, which largely subordinate the
intervention of the AOM to a lack of private initiative", ibid.

174 . they organize regular public passenger transport services and may organize transportation
services on demand".

175 Julien Damonh 5 SY2 0 A £ A0S Y { NI dnndvdtidn Polidiued M Zpiiges 2U7dimii NB Y Sy G € =

275: 'Having the choice of mobility means moving from a mobility offer that is imposed to a mobility
offer that is choseh

176 Autonomous shuttle buses will be allowed tpevate as of 2020, according to the servimeblic
website. (URL https://www.vie-publigue.fr/loi/20809Hoi-du-24-decembre2019dorientationdes
mobilites-lom. However, even beyond scientific and technical contingencies, the international
regulations to which France is subject (Vienna Convention) will have teffbetively changed
beforehand to allow traffic without the limits due to the necessarggance of arfatural person
driver' in control ofvehicles withpartial or totaldrivingdelegation as said above. Seeaprapart 2.2.

WLy AlGa 2LAYA2Y 2y GKS RN} Fid G S Bhe ruesreldifg® the h a =
circulationon public roads of autonomous vehicles, which this article empowers the Government to
make by ordinance, cannot enter into force until after the revision of the Convention on Road Traffic
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https://www.vie-publique.fr/loi/20809-loi-du-24-decembre-2019-dorientation-des-mobilites-lom
https://www.vie-publique.fr/loi/20809-loi-du-24-decembre-2019-dorientation-des-mobilites-lom

ready to circulate, even though the experiments resulting from the energy transition law of
17 August 20188 which establishes the principle of experimental authorisations for vehicles
with delegation of drivingare still in progress. Other examples may also be mentioned, but
these are not exhaustive. For example, although new aid and support measures are planned
for vulnerable people under the heading afdlidarity mobility, the question remains as to
how eligble people will be able to access this service. For exarmmpésif the article L. 1215

3 of the Transport Code provides thdahé& action plan defines the conditions under which
these people benefit from individualised advice and support for mobiligyroitides, in
particular, for measures enabling the public employment service to provide these services to
any jobseeker, any person far from work or young people on an apprenticeship contract
the question will always arise as to how the target popolatvill be able to physically access
the public employment service, particularly in regions with a low public transport offer? The
same is true for multimodal digital servicesM@aS'), which from the outset require
enlightened and efficient access to theernet. However, the massive development of new
information and communication technologies (NICTs), while real, has not been able to
resolve the issue of social and territorial inequaliti®se obstacles linked to thedigital
divide", recently detailedby the Defender of Rights itheir report on dematerialisatiort’,

are perfectly transposable to the "right to mobility"However, the use cases developed by
the present project require the use of technological tools and attention must be paid to the
accestibility of new means of mobility, and in particular the automated and connected
vehicle. From this point of view, the impact study of the LOM only considers the costs
inherent to the investments linked to the services themselves, without taking into atcoun
the indirect expenses linked to the equipment or even totifaéning andeducation ofpublic

in the useof these new services. Paradoxically, the impact study points out in particular that
in terms of MaaS, the mechanisméncouraging private initiatis, private services can in
fact provide this service without additional cost to the public authotitielowever, it is
foreseeable that commercial players will not investhie areas with low population density

and low vyields, thus placing the burdentbese new services entirely on the departments
concerned.This is, moreover, the whole point of the Senate's rejection vote, which pointed
to the lack of funding for intemunicipalities that do not benefit from specific dedicated
funding for the implemetation of "mobility solutions as an alternative to the regular public
transport service under Article L. 11-Blof the Transport Cod&. In the report of the
Commission for Land Use Planning and Sustainable Development submitted on 23 October
2019, it is tated that "Article 1 of the bill therefore provides that the municipalities shall
deliberate before 31 December 2020 to transfer the competence for organising mobility to
the communities of municipalities of which they are members. This transfer raises th
guestion of the resources that these intaunicipalities will have at their disposal to develop

a mobility offer, given that most of them will not set up regular transport services, given the
cost that such services represent, and that they will theeefmt benefit from the revenue

opened for signature in Vienna on 8 November 1968, signed andddiifiFrance, which alone will be
able to allow the circulation of highly automated vehicles on public roads, whereas in its present
wording it allows the circulation on the roads only of vehicles with delegated driving authority which
comply with the Unid Nations regulations on vehicles or which can be "neutralised or deactivated by
the driver" (see Article 8 of the ConventiorQE, Assemblée générale, Section des travaux publics

Section sociale, Séance du 15 novembre 2018, n° 395539 avis sur urRpfojetft 2 A RQ2 NA Sy G G A

mobilités.
1781 .n° 2015992 du 17 ao(t 2015 relative a la transition énergétique pour la croissance J&R:
n° 0189 du 18 aolt 2015, p. 14263.

179Défenseur des Droits, xS Y G SNRFf Aal GA2y S Ay&Hrrapparicgld RQI

180Rapport n° 85 (2022020) de M. Didier MANDELLI, fait au nom de la commission de 'aménagement
du territoire et du développement durable, déposé le 23 octobre 2019.
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from the mobility payment. The question of financing the "mobility" competence of the
communities of communes was identified as a red line by the Senate from the beginning of
the examination of the bill. Without resourceditsated to the financing of this competence,

the intermunicipalities will indeed not be able to develop a mobility offer on the territories
which are today deprived of it. Under these conditions, the Commission for Spatial Planning
and Sustainable Develommt considers that the intermunicipalities will not be encouraged

to take up the "mobility" competence, because they will not have the means to develop
alternatives to the individual car, and that, consequently, the Government's promise to put
an end to tke "white zones of mobility" is likely to remain a dead letter, to the detriment of
the inhabitants of these territories. The committee regrets that the problem of financing the
competence to organise mobility, which has been identified since the begiohitige
examination of this bill as central to the fight against inequalities in access to mobility, has
not found an answer

2.2.4.A "right to mobility", in line with the freedom to come and go

58. "While the text of the law will not prevent legitimate disapponents on certain
important aspects of the organisation of mobilisu¢h acomplex institutional solutions that
seem far removed from practical considerations, renunciations on financing and ecology) and
is probably not the great law likely to bring ab@umobility revolutiog!8?, the key question

is whether the legitimisation of the weakening of public service obligatiotisguised by
social and technological innovation will not constitute a risk for thaght to mobility”, by
weakening its effectivenesdt is difficult to predict whether mobility solutions will take over
from public service obligations, without any real constraints, simply as a result of market
forces.While many ancillary rights are strengthened, first and foremost the obligation to
inform the "mobile" citizen about the mobility offer, this information must still be
accessible and, above all, the offer thus proposed must be capable of providing more
solutions. Identifying solutions does not necessarily imply the creation of new solutions
reality, under the terms of the LOM, it is indeed the freedom of choice of the citizen with
regard to the mobility offer that is strengthened, whereas in the current state, the
effectiveness of the right to move rests on a legal basis that appears fragile. However,

it should be recalled that although, under Article L. 1-114f the Transport Code, the right

to mobility does indeed refer to the freedom to choose the means of travel, it also implies
that the right to travel must be made effectivehdse are the objectives to be pursued by
the "organisation of mobility throughout the territotywhich is supposed t8satisfy the
needs of usefs Also, the scope of the change, which is not only semantic, like a pendulum
swing, tends to bring the righi® mobility closer to a simple freedom and to move away from

a right to claim, the translation being, paradoxically, legitimised by the effect of innovation.

2.3. Conclusiorg Key messages

59. The analysis of the French legal system regarding the right to transpor be
summarised and criticised as follows:

U The choice of means of transport whose use is authorized is inherent in the exercise
of the freedom to come and gavhich is an established fundamental right. s
choice mustlsobe protected as a fundaental freedom

181 Stella Flocco, Alois Ramap, cit..
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The 1982 LOTI Act enshrines a right to transport, but it is only protected as an
"objective"assigned to pulit authorities by the Lawnd cannot be directly invoked
before the judge by individuals.

The "right to transport” includea "right to information” componentThe Law (LOTI)
specifies that "the right to transport includes the right for the user to béarmed
about the means offered to the user and the modalities of their use”

Beyond the principle of a right to information, the right to transport has in reality
only received three series of concrete applicatiotiee disregard of which can be
sanctional : infavourof persons with reduced mobility or in a situation of disability,
socially or economically disadvantaged persons or within the framework of the
principle of territorial continuity (between mainland France and Corsica and the
overseas departmas, regions and communities).

The architecture of the transport systemitiated by the LOTI law (public/private

transport - collective public transport/private public transpostregular collective

public transport/onrdemand collective public transpordctcasional public transport
ASNIDAOSaKkFTNEStE& 2NHBI yAaSR dshasEdonwdows2 OO a A 2
categorisations of passenger transpatepending on several criteria including,

Y2y 3 2G§KSNBE (K ®.9.5ubhifiedo? sfatsh BdditioR el & Mg 0

driver", occupying domain public, marauding, fixed roud\J & { \&hicla c$rie)

under different legal regimes

In Francethe ¢ NA 3K G ( sindedib ¢ dzZ8J2 NBH ¢ 2y (G KS G NI yaLR2 NI
because serving territoriedi Sy a KNAY SR | & | élhdkgplicafio® a SNIIA O
of the LOTI AcfTransport organizing authoritig®\OT)shall organize regular public
passenger transport services and may organize transport services on demand.

The Mobility Orientation Act (Z® LOM) heralds the advent of a new era and is in
fact, with a slow pace, the beginning of a "disruptionin that it dissociates
"mobility" and "public service", whereas, the architecture of land passenger
transport policy was hitherto essentially basaal the notion of "public service".

The transport categories as provided for in the Transport Code are basseleral
well-definedcriteria that will eventually become obsolete for some of them. The CAV
will transcend these distinction¥he notion of "diver" is central to the definition of
many categories and legal regimes.

Despite the recent LOM Act, the French legal framework for the deployment of
autonomous vehiclegjriverlessCAV is not yet able to drive on public roads. The
disappearance of thalriver is only announced for automated road transport
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systems, but not before the entry into force of the amendment to the Vienna
Convention, at the earliest, and by 1 September 2022 at the latest.

0 The difficulties posed by the inclusion of fully autonth® AV make it possible to
understand that, over and above the safety issues relating to the lack of maturity of
the technologies put forward, there is a legal problem relating to the need to
overhaul, in the longerm, the legal regime for transport in thigght of the uses of
CAYV assigned to passenger transport services.

0 The key question is whether the legitimisation of the weakening of public service
obligationsdisguised byocial and technological innovation will not constitute a risk
for the "right tomobility”, by weakening its effectiveness.

60. Mobility in Franceis notlegallylinked to a mode of transportalthoughthe legal
transportation system has in fact been conceived by the LOTI Act doattie oftransport
dpublicd SNIZA OS¢ g KA Qitee keffectiveriess ibfrighBtdztraNdporThus, the
automated and connected vehicle, like amptiventiondl vehicle, will participate fully in the
effectivenessof I righti 2 (i NJ ag & dal®stMdies a new innovative solution promoted

by the LOM suposed to enhance mobility of individuafgovided of course that it complies
with the requirements laid down in particular by the Vienna Convention on Road Traffic,
technical regulations and also national traffic codesnethelessthe legaltransportation
systemwill eventually require rethinkingf its architecture to make room folutonomou$
vehicles- conceived as aewd Y 2 0 A f A (i Gasadranspdrtiskriobstatus While the
conditions for its deployment are envisaged in terms of liabilitgusiéy and conditions of

use ofautomated road transpott? its place as a transport service and the related legal
regime have not yet been decided. Its legal status, from this point of view, is still to be
invented. As part of the exercise of the freedora tome and go, new applications could
emerge thanks to the connectivity built into the vehicdes with any mode of transport, the
automated and connected vehicle will have to adapt to any restrictions that may be imposed
(e.g. attacks, Cowtl9 crisis). fie Covidl9 has indeed shown the need to develop new
means of locomotion to limit the spread of the pandemic. Although the automated and
O2yyYySOGSR @SKAOES GSalGSR Ay GKS LINR2SOG Ol y LIS
2T GKS NI yisinbd2theless aubjgcttdltheSheakh requirements imposed by the
legislator For instance,hiese could facilitate crogsorder exchanges, in particular by reading
passports or taking passengers' temperatures, subject to compliance with the specific
provisions on the protection of personal dat@his issueseems to bea source oflegal
problematic of CAV deployment and especially v8tkaaVE projecivhich involves the use

and processing of biometric and health data in real fithel'he automated and conneate
vehicle is addressed by the new regulation even in the absence of technical regulations
harmonising and authorising, in particular, driving delegation functions for all leVaks
services experimented within the framework of the project fully partitépa the legislative

182 As mentioned above, the impleenting regulations for the LOM Act are currently being adopted.

Two ordinances have already been publishedk S RS ONB S RNJI T lanBuomatedSa (G KS y 21
road transport technical system deployed on predefined traffic routes or zones and supplemented

operating, servicing and maintenance rules, for the purpose of providing a collective or individual public

passenger transport service by road, or a private passenger transport service, to the exclusion of means

of transport subject to Decree No 20440 of 30 March 2017 on the safety of guided public

transporé 6 | -B)Ii ®m

183 q)btask on personal datan going deliverable

58/ Deliverable 2.1. CompNA &2y | ONR&ad O2dzy iNAS& 2F GNRIKE



will to promote 'hew mobilitie$ both from a technical point of viewvehicle aspect and
from a service point of viewtransport on demand, capooling,etc, asl mability solutiord
promoted by the LOM Ac8But this latest issustill needs to be legally framedt. is worth
considering whether the other countries concerned have adopted the same approach to the

right to transport especiallyvith the implementation of CAV in future transport systers
there also achange in the ation of mobility?
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61. CAV and especially fully automated vehiclese attractive because they can offer
environmental benefits by contributing to traffiliency anccould improve people's mobility

by giving them greater access to transport through thitomatedmode of drivingAs such,

the deployment of CAV should indeed be part of public policies promoting, and even
guaranteeing, a right to transportt is therefore interesting to check whethdhere is a
common corei.e.acommonframework of legal rights to guaranterobility of individuals

A comparative study of the laws concerning the right of access to transport faisths
questions about the definition of the right of access to tnamg (part 3.1) and the way in
which it could be invoked before a juddmart 3.3.) This study is carried out by comparing
the rights protected mainly by the federal transport policy in the United States or the
planning policy specific to Germany, butalsy comparing them with French, Spanish and
Italian law, which also protects this right, in accordance with regulations imposed by
Community law(part 3.2).

3.1. Right to transport definition
3.1.1.Notion

62. Wiobility can be defined as the social relationship tongeof place, i.e. the set of
FOGA2ya GKFG O2y dNAOdzGS G2 GKB Mie@sSmobiyi 2 F LIS 2 L.
refers to two aspects, one social and the other technical. The ability to move is unequal from
a physical, social and geographicalnpaif view. A person living in a rural area does not have
the same ability to move as a person living in an urban area. Access to transport provides
access to basic servicesd.supermarket), public services and especially health care services.
It also onditions access to the labour market and to leisure activities. Consequently, social
life depends on the ability to move arounth legal terms, this could be translated into
freedom of movement, which is a condition for the exercise of other rightssaneral other
freedoms, and which would thus be guaranteed by the effectiveness of a right to trafSport
(seeANNEX Zor the link between the two conceptsjravel can be carried out individually

or collectively. Public transport must correct these inedied and combat the segregation

that results from the lack of access to an adequate transport soluonsequently e right

to transport shouldrequire the implementation of a transport policy that offers technical
solutions to meet a social need forobility. It is a tool for opening up acce#s seen above

in French analysis, thaght to transportshall implyequal territorial coverage of public
transport networks The principle of territorial equity then complements social eq(ste
Part2.1). Aright to transport which became a right to mobility with thgenchLOM Act (see

Part 2.2) is explicitly enshrined in thErenchTransport Code. It refers to the user's right to
move around"under reasonable conditions of access, quality, price and foosthe

84Jacques dvy, « Transports- Mobilité et société »,Encyclopaedia Universalisn ligne], URL :
http://www.universalis.fr/lencyclopedigftansportsmobilite-et-societe/

WUNL [ 0AGEG wamy NBLERNIZ a¢NIFOlAy3a tNRPINBaa ¢246FNRa L
and Human Settlements, SDG 11 Synthesis Report High Level Political Foruth 20188 2 2 R (i NI y & LJ2 NJi
system is synonymousth the growth of many urban economies and the quality of life found in cities.

Sustainable transport is a key ingredient for the achievement of most SDGs, particularly those related

to education, food security, health, energy, infrastructure, and enviems [ 45.
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community, in particular by using a means of transport open to the pulfliccess to
transport raises a variety of issues. The law on mobility guidelines introduced the term right
to mobility, which refers to a broader concept than the right tartsport. The right to
transport refers more to access to a public transport network, whereas the right to mobility
envisages the possibility for the individual to travel alone, thanks in particular to new modes
of transport. The right to mobility is intethed to meet the specific travel needs of each
individual. The right to mobility also implies an adaptation of infrastructure to enable users
to make optimal multimodal use of the means of transport they dispose and to provide users
with relevant and timel information on the transport offer adapted to them (right to
information component) in order to provide the best service (Mobility as a service). Equity
accessibilityand inclusivity of the systetherefore underpin this new concepthe question

must be asked whether differentstronger, or weaker requirements are included in the
visions of this right to transport in the other countries studied. For example, respect for
S @S NE gkt $oQransport (choice of means of transport) could impose a fregiceh
including environmentally friendly transport offers or transport that is in line with one's
cultural, ethical and moral standardsideed, the 2018 UfHabitat report stresses the need

to integrate this aspect into the transport policgGiven that tle transport system is a space
where people spend significant amounts of time every day, governments and city decision
makers need to consider comfort and safety issues as well as conditions of dignity for users.
Leaving neone behind in the context of sastable transport means that in the coming
decades, transport systems that are inclusive, integrated, geselesitive and those that
YIGOK LIS2LX SQa &RGKS dhat th& @ulzfriéd coveBed bydhk §tuidy are
all members of the European @m (with the exception of the United States), it is useful to
look first at the understanding of this concept within the European Union.

3.1.2.European transport policgnd recognition of rights

63. The establishment o& European transport area was seen as essaifor the free
movement of persons and goods, which implies liberalization of all modes of transpéiit
types of transport, road, rail, air, inland waterway and maritime transport are concerned by
the European transport policAs mentioned above ipart 2.1.3and detailedn part 2.1.1.1

from the point of view of the legal regime of passenger transgisee ANNEX P with the
exception of PMR legislatiét (see ANNEX B it must be considered thato general and
effective right to transport is enshriad in Community texts although the question of
transport appears, in the construction of Europe, to be consubstanta, initio, with the
concept of 'public service and is underpinned, in accordance with Protocol N&#2®y a
value implying & high levé of quality, safety and affordability, equal treatment and the
promotion of universal access and users' rijhiisshould be pointed out thatransport
systemis a particularly sensitive area of sovereignty for the Member States, affecting the
dynamism 6 their economies and the development of their territorjéis accordance with

the principle of subsidiarityConflicts in this area can be particularly paralyzing (transport
strikes), which explains why there was for a long time an implicit consendus @auncil to
take little or no action in the field of transport, and why transport negotiations are still

18 Op. cit.p 49

187 European Union Persons with Reduced Mobility (PRM) legislation.

188 Protocol No 26 on services of general interest annexed to the TFEU, Protocol (No 26) On Services
of General InteresOJELL 326, 26.10.2012, p. 3¢#08.
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particularly difficult. Despite this, there has been significant recent progress in the
implementation of very voluntary public policies.

3.1.2.1.0bjectives

64. Provide equitable access to transportatiorEfforts are underway to reverse the
current inequitable access to transportation through the development of -plaihned
transit arteries to connect marginalized areas to central commercial points (transiited
development). Indeed, the Senate (fr) in an information report drawn up in 28aated

that the European Union has one of the most extensive transport infrastructure networks in
the world, but that despite the completion of the single market and ttoeeéasing integration

of national economies, the European transport area remained highly fragmented. Indeed,

when two cities or two regions are separated by a border, traffic between them is divided by
a considerable factor, of the order of 5 to 10 in 2@@dnpared with two cities located in the

same country. Thus, from a transport point of view, unlike the United States, the European

Union is not a continent but looks like an "archipelagok S NB L2 NI a i N&®aaSR (KS

operation to harmonize the cditions of competition, better integration of environmental

and safety considerations and the urgent construction of new infrastructure which need to
meet a demand that is developing so vigorously that it is leading to unacceptable congestion

and saturatianQ @

65. The inclusive transport strategyOn December 2, 1992, the Commission adopted a

White Paper on the future development of the common transport policy [COM (1992)
04941, It advocated the opening up of transport markets, the development of the trans

Eulopean network, the strengthening of safety and social harmonization.

Then, the 2011 White Papt envisioned to create the single European transport area as a

cornerstone of European transport policy. Fostering cohesion, reducing regional disparities

as wel as improving connectivity and access to the internal market for all regions, are of
strategic importance for the EU.

In Resolution on a European strategy for lemission mobility, adopted in December 2017,
Parliament stressed that transport sector mustake a greater contribution to climate
objectives. In this context, it insisted, inter alia, on the following

- the need to invest in multimodality and public transport;

- the need to send clearer price signals for all modes of transport, better reflettimg
polluter pays and user pays principles; and

- on the role of digitization in sustainable mobility.

189 | g politique commune des transpoétss  wl LIJLJ2 NIi R QA y F-2000y de VA Baghuey’ ¢
Oudin, le 3 mai 200https://www.senat.fr/rap/r00-300/r00-300 _mono.html#toc39

190 COM (992) 494 Communication from the commissionthe future development of the common
transport policy- A global to the construction of a Community framework for sustainable mability
¥/ ha O6HAMM0O Mnn §RogdmépIo aGhdterElrGpean Tpni$Aidac Towards a
O2YLISGAGADS YR NBaz2dzNODS STFFAOASY (G (NI yaLRNI
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3.1.2.2.Means

66. Community policy on access to transport was initiated following an action for failure

to act by the European Parliament against the Counle&. Court of Justice of the European
Communities, in its judgment of May 22th 1985 (in Case 13/83) on the action for failure to

act, urged the Council to act. This wagaivea real boost to the common transport policy.

European transport policy is goverh®y Article 4(2) and Title VI of the TFEU (Articles 90 to

100). It aims to promote the free, efficient and safe movement of goods and persons
throughout Europe by means of integrated networks combining all modes of transport (road,

rail, water and air).tlimposes minimum requirements for clean fuels as part of the policy to

combat climate change. Since the Treaty of Lisbon, the entire common transport policy has

been governed by the ordinary legislative procedure (formerly known agecision). The

Trealy abolished the exceptions that previously existed. Transport infrastructure is financed

by the European Interconnection Mechanislh ¢ KA OK Kl a | o0dzR3IS4G 2F ¢
period 20142020 to support the launch of higherformance, sustainable and unified trans

European networks in the fields of transport and energy, as well as broadband and digital
servicesOn 11 March 2021, thEuropean Parliament and the Council reached a provisional
agreement on the 2022027 edition of the European Interconnection Mechanism. This

facility is intended to support projects deemed to be of general interest in the transport,
telecommunications anenergy sectors in the EU. It is part of the European Union's (EU)
TransEuropean Transport Network (THN strategy for a comprehensive network by 2030.

The aim is to strengthen the interconnection of transport systems between member
countries by ensuringommon standards of safety, security and quality. Furthermore, in July

2016, the Commission published a European strategy forelmigsion mobility, and then

RSGIAT SR AGa 202S00A D Edropa oh the mOOLAY dgenda farlai A 2y S
sociallyF I ANJ NI yaAxidAazy G2l NRa Of SIysx “beforellSGAGA D
presenting, in November 2017 and May 2018, a thpeet "Mobility Package™ which reviews

the rules for transport in Europe, focusing on the road, and more specifingllgments a

strategy for automated mobilityldutonomoug¥ehicle) In this area, different stages can be

identified.

n'sS

67. Thefirst step was the promotion andise of intelligent transport system$? and

later on, GITS Sqg the 2010 Communication on the Europe&oad Safety Area incled
automated and connected vehicféé The Communication also refers tihé vehicles of the
future" and in this respect states thatHe development of soalled 'cooperative systems',
which allow vehicles to exchange data and iatg with infrastructure and other vehicles in
their vicinity, thus ensuring that drivers are optimally informed, should contribute significantly
to improving road safety by reducing the risk of accidents and improving overall traffic flow
The Communic&in then recalls that in the context of the implementation of the action plan
for the deployment of intelligent transport systems in Europe and the proposal for a directive

19231.5.2017, COM(2017) 283 final.

193 2000/53/EC: Commission Recommendation of 21 December 1999 on safe and effisiehicla
information and communication systems: A Europeanesteent of principles on human machine
interface (notified under document number C(1999) 4786) (Text with EEA relevaiieinl Journal
L019, 25/01/2000 P. 00640068; Communication on Information and Communication Technologies
for Safe and Intellige Vehicles on 15 September 2Q03Communication On the Intelligent Car
Initiative "Raising Awareness of ICT for Smarter, Safer and Cleaner VeGioR$2003) 542 fina
15.02.06.

1% Communicatiorfromthe CommissiofiTowards a European road safety arealiqy orientations on
road safety 20122020 20.07.10C0OM/2010/0389 final
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laying down the framework for the deployment of intelligent transport systems énfitid

of road transport and for interfaces with other transport modes, the plan provides that the
Commission shall proposaiter alig the specifications necessary for the exchange of data

and information between vehicles (V2V), between vehicles am@stiictures (V2I) and

between infrastructures (I121)An important step wasndeedthe prior adoption of the ITS

Action Plaf®™, the ITS DirectiV®® and its complementary delegated regulations including

automated and connected vehicf@$ This Action Plan ainte accelerate and coordinate the

deployment of Intelligent Transport Systems (ITS) in road transport, including interfaces with

other transport modesL (i  9Ad2NR LS Qa (G NI yaALIR2 NI aeadsSy G2 LI @
mobility needs of the Europraeconomy and socigty® 9 aALISOAlI ftesx 2yS 2F (f
dmproving transport efficiency y Racililate mobilite > Redéitimé Traffic and Travel

Information (RTTI) services, more and more combined with satellite navigation, are now being

offered fromboth public and private sourcesthe work programme had to be updated in

line withthe technological developments and material contingencies. Various decisions were

taken to update the initial work programme set out in the ITS Directive. In paralletivth

priority actions, a special effort was made in the area 4T &The commission adopted a

new dEuropean strategy on Cooperative Intelligent Transport Systems, a milestone towards
O22LISNI G6§ABST 02yy SOl S RCCAMY®Rthat | refais? to Itié i@ Y20 A f A G &
technologies thatt O kpyir social innovation and ensure mobility for all, with the emergence

2F ySg LIXIE@SNBR YR ySg¢g F2N¥a 2F O HaeSerONBI GA2Yy
on 13 March 2019, the Commission adopted a Delegated Regutatispecifications for the

provision of @TS%, supported by an impact assessment. Its objective was to develop

minimum legal requirements for the interoperability oiCS and to allow for the larggzale

deployment of TS systems and services from 2@b®vards, in particular by focusing on

the "Dayl servicesi.e.the CITS services that are expected to be deployed in the short term.

It describes how vehicl®-vehicle, vehiclg¢o-infrastructure and infrastructurd¢o-

infrastructure communications are toe provided by means @-TS stations and ho®@ITS

stations are to be marketed and commissioned to enable the provisidhl®§ services to

ITS usersThe delegated regulation did not enter into force following an objection from the

Council of the Euggean Union.¢ KS RNJ ¥ NI @hablés iRvidel iérigel of &

195 Communication from the CommissierAction plan for the deployment of Intelligent Transport
Systems in Europd 6.12.08COM/2008/0886 final

19 Directive 2010/40/EU of the Europe Parliament and of the Council of 7 July 2010 on the
framework for the deployment of Intelligent Transport Systems in the field of road transport and for
interfaces with other modes of transport Text with EEA relevai©k, 207 du 6.8.2010, pgl3.

197 In 2013, a regulation on data and procedures for the provision, as far as possible, of universal
minimum traffic information related to road safety free of charge for users and the provision of multi
modal travel information services was adopted. In 2014yegulation was adopted on the
specifications for the provision of retine traffic information services. In 2017, this text was
complemented by the regulation on the specifications needed to ensure that multimodal travel
information services made availl@bthroughout the Union are accurate and available across borders

for ITS users. Finally, it was on this legal basis that the European "ecall" was adopted, which was one
of the priority actions of the Commission's action plan.

198 CommunicationdA Europeantsategy on Cooperative Intelligent Transport Systems, a milestone
towards cooperative, connected and automated mobdjt$0.11.16, COM/2016/0766 final.

199 Commission Delegated Regulatidbr® | 0 Xk ®@dd & dzLJJ SYSydAy3d 5ANBOGADS w
Parlianent and of the Council with regard to the deployment and operational use of cooperative
intelligent transport systems, 13.03.19, C/2019/1789 final
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information and cooperation servigest is worth mentioning that the text recalls both the
benefits but also warns of the risks of increased supply and-iofe@mation?®.

68. The 'acceleratorbn automated and connected mobilityAfter the founding political

act of the Amsterdam Declaration of 14 and 15 April 2016 on cooperation in the field of
connected and automated drivinggU has a priority action in the financial support of R&D

and a pletlora of "consulting" productionin 2018,European Parliament adopted reon
legislativeresolution on a European strategy on Cooperative Intelligent Transport Sy8tems

GKFG OFftfa aSYOSNI {dGSaQ I daspoRdNdtlierp®ssy | YR (G KS
need to make transport safer, cleaner, more efficient, sustainable, multimodal and accessible

for all road users, including the most vulnerable and those with reduced mobility ¢ K S

NEB & 2 f wadeRireythedneed to provide road users with more chpinese useffriendly,

affordable and customised products, and more information 6 Jm §ay 42018, the

Commission published a communication that is supposed to be about the "EU strategy on

future mobility"?°2andfocuseson automated but also connected mdibj. For the first time,

the Communication makes explicit reference to artificial intelligeddee Communication

insists, righfrom the start, on the fact thatdriverless veicle€ écould pave the way for new

services and offer new ways to respondhe everincreasing demand for mobility of people

and goods X Drivérless vehicles could bring mobility to those who cannot drive themselves

(e.g. elderly or disabled people) or are unde® NWSR o6& LJzof A O (NI yalLkR

encourage casharing schem@ 'y R UY20AfAGEe a | aSWNEBAOSUY OAc«
exchange between institutions did not falter as the Parliament adoptedamuaryl9" of
HaMmp | aNBaz2fdziazy 2y | dzi 2y #Yoessie inRNFIGSY 3 Ay 9

the resotizii A @nglerlides the need for the development of autonomous vehicles that are
I 00SaaAotS F2NJ LISNE2ya gAGK Bis @l bdudednokeSa | YR
on the legal aspects in terms of liability and regulatidhen, n the context of he meeting

of the 27 leaders of the poddrexit Union in Sibiu, Romania, on 9 May 2% $he European
Commission made recommendations on the future configuration of Europe in an increasingly
multipolar and uncertain world. This communication, which isndied to be synthetic and
educational, includes a paragraph dedicated to automated and connected mobility.
President Juncker recalls the urgency of establisheagnbdern and flexible regulatory
framework for mobility and transport, in particular for contert and automated mobility

To this end, the contribution stresses the need to improve connectivity across Europe by
completing thesingle Europeantransport Area and calls on Europe tiedd the way in
developing new international standards for safe, stnaustainable and resilient mobility

The communication specifically targets the fight against cgbercks and urges the
promotion of "atruly circular economic approach and to address the social impact of the shift

200The benefits of €T'S span a range of areas and include better road safety, less congestion, greater
transport efficiency, mobility and service reliability, reduced energy use, fewer negative environmental
impacts, and support for economic development. At the same time, care must be taken to avoid
potential negative effects, e.g. increased traffic demand bseaof these improvements, drivers
experiencing information overload, or the additional data sharing leading to greater cybersecurity or
LINKR @ 08 NR &l at&o

201 European Parliament resolution of 13 March 2018 on a European strategy on Cooperative
Intelligent Trasport Systems (2017/2067(INI)),

202 CcommunicatiorE Ortthe road to automated mobility: An EU strategy for mobility of the future
17.05.18, COM/2018/283 final.

203 European Parliament resolution of 15 January 2019 on autonomous driving in European transport
(2018/2089(INI}))

204 CommunicatiorE Eudope in May 2019: Preparing for a more united, stronger and more democratic
Union in an increasingly uncertain world The European Commission's contribution to the informal
EU27 leaders' meeting in Sibiu (Romania) de§ 201¢, COM/2019/218 final.
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to cleaner and more automated modektransport'. It should be noted, however, that the

paragraph on autmatedand connected mobility is part of acompetitive Europ&program

' yR y 20 [dir Bliope2irfterrns ofipromotion of Social Rights and to address

inequalities and social chinges.At the end of 2020, the Commission presented its new
strategydSustainable and Smart Mobility Strategyutting European transport on track for

the futuret?®® based on the greening of transportation systemi I SNB SYA &d.aA2Yy Y206A
However, it is mteresting to note that, for the first time, the Commission refeia this

documenti 2 (G KS ye@miokt2 yA V2 INBIf A2y G2 GKS y2204A2y 27
that of traditional safety, security and reliability, as a g@akindorder tomaintainingthe

9 | Radershign transportequipmentmanufacturingand servicesandimprovingour global

competitiveness ®

The new 2020 EU transport strategy places comfort among the objectives to be achigved in
automated transport, alongside safety, security andatality.

ALFREDwith itsd ! Rl LJGA @S [/ 23y AGADBS YR 9Y2GA2ylLte o/
control strategies for the management of CAV behaviour to enhance trip user experience on

board (Acting and communicating), including the communication viiéhpassenger via HM
and vehicular dynamic response (ride comfort, ambient and postural comfort), will help to
achieve this goal.

Most importantly, the issue of equal access is addreskesttlyin point &%. It is clear that
this issue has been broughd the fore by the effect of the pandemic, as the Commission
itself points out.Indeed, his issue is thus developed and is the subject of titegship
initiativeéy ¢ ¢  ONlakirig $18bilitet fair and just for @l The action plan would thus target
various beneficiaries:

- people with low disposable income,

- people with disabilities or reduced mobility,

- people with low [Tliteracy

- people living irperipheral and remote areas, including the outermost regions and islands

In order to achieve this @b, the Commission will consider options to bring about a
multimodal PSOs systéfi, notably with a view to allowing all transport modes to compete
on an equal footing to fulfil relevant transport needs. This could be an interesting way to
promote and inserthe CAV into the public transport network.

205 communicationd { dza G F Ayl 6f S | yR {patingFuropeardtiardispoit én track NI G S 3 @
F 2 N (i K.1F20208D0M%2020) 789 final

206 qThis evolution should leave nobody behind: it is crucial that mobility iialaleaand affordable for

all, that rural and remote regions are better connectadgessible for persons with reduced mobility

and persons with disabilities, and that the sector offers good social conditions, reskilling opportunities,
and provides attragte jobsThe European Pillar of Social Rights is the European compass to make sure
that the green and digital transitions are socially fair @&dza ( ¢ ®

207 The Declaration of Public Service Obligations (PSO) is the mechanism available to the public
authorities to ensure a collective public transport system that reaches all citizens, in those cases in
which an operator, if it were considering its own commercial interests, would not provide the service
or its offer would be insufficient or would not meet theaessary conditions of frequency, quality or
price, without receiving compensation and/or the right of exclusivity in the provision of the service in
return. Seepart 2.1.3for more details about the concept.
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In parallel, and as seen above, the EU has laid the foundations for future strictly technical
regulation of CAywhich are only applicable from 6 July 202%.

At the state level, do we find the same level of guress for mobility ?

There is no general right to transport guaranteecthie Union or international laws, but
consecration of different rights of the passenger for certain modes of transport (as, for
example, the right to availability of tickets and eegations the carrier's liability towards the

LI 88SyYISNE NAIKGA Ay CcOANAEX Rawkh the SxcépioB of & vy OSt € |

effective "right to transport" for persons with reduced mobility or a disability, understood as
a real guarantee of acss to existing transport serviceSNNNEX B

EU ITS and-ITS: while the right to transport is not expressly targeted, the efficiency of the
transport system, its interoperability, and the improvement of the information offered tojthe

road user are expressbbjectives. The EU legal framework for the deployment of Intelligent
Transport Systems in the field of road transport and for interfaces with other modes of
transport, without enacting a general right for the transport user to be informed, is afreal
ostepé towards improving the effectiveness of the right to transgeit

tKSa O2YLX @ GAGK GKS GNRXRIKG G2 AYyT2NNI[GA2yés

to transport.

Although the texts on connected araditomated mobility recall the need to make tresport
more accessible, especially to PRMhey are rather oriented towards the search for
competitiveness and not accessibility.

| [ Cw?9 Zdnhcept for ndw potential driveds I Y RZ Ay 3IASYSNItZ gAGK A
ccognitive smart assistaat @muz gSNJ UKS aNARIKOG 02 0N yaLl2NU
solutonsonthe2 Yy S KIFyR YR NBAYT2NDS Ada O02YLRySyi

FYR FRIFILIAYI ReylFYAOIfte NBESOIyd AYTF2NYIQ

about the state othe vehicle within the cooperative traffic flow on the other hand.

The promotion of a mulkimodal PSOs system by the latest EU strategy envisaged by the
Commission may be an interesting avenue to promote the use of CAVs, especially like
ALFREDO meet rekvant transport needs of certain less mobile populations.

But that is important to note that the EU regulations applicable to #dways presupposes
a person in command of the vehicle and thus the comprehensive controllability of the vehicle
according toits scope and technical specifications. So far, there is no sufficient |legal
framework at European level for motor vehicles wétlitomateddriving functions.

3.2. The implementation of public policies adapted by the States

3.2.1.The right to transport in sparselyopulated or landlocked territories

69. The capacity for mobility has consequences on social life, so that social exclusion and
geographical exclusion are intimately linkdd fact, it is more difficult to benefit from
alternative transport solutions to the pwate vehicle in sparsely populated, remote or
landlocked areaddowever, the policy conducted to promote the right of access to transport
takes account of the geographical particularities of these areas which are poorly or even not
served by public trangpt. Taking into account the spatial dimension of social inequalities

208 Seepart 1.1 for more precisions.

209 For further details, segart 2.1.3.for developments and references.

210 Regulation (EU) 2018/858 of the European Parliament and of the Council of 30 May 2018 on the
approval and market surveillance of motor vehicles and their trailers, and of systems, comporgents an
separate technical units intended for such vehicles, amending Regulations (EC) No 715/2007 and (EC)
No 595/2009 and repealing Directive 2007/46/EC.
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leads the public authorities to question the levers for reducing them, starting with access to
transport.

3.2.1.1.In Germany

70. German transport access policy faces permanent challenges in magaghe
massive flows it has to cope with due to its central location on the European continent
Indeed, it has to cope with congestion in its road system and saturation of its rail paths. Public
policies in the transport sector are therefore very active amwbvative in Germany. It was
Germany itself that launched the major reform for the liberalization of the intercity coach
market in 2013, which Frandellowedin 2015

71. Transport, a multilevel competence.The German Basic Law sets an objective for
public transport policies, namely, a certain homogenization of living conditions on the federal
territory (6Gleichwertige Lebensverhaltnigs®). This therefore has an impact on financing
and infrastructure choice®ue to the principle of subsidiarity, th&ederationdoes not have

all the powers of action but sets a strategic framework, with the Lander implementing on the
ground the infrastructure decisions decided by the Federal Transport Infrastructure Plan
o Bundesverkehrwegepland ¢ KA OK A a DétisiodasScBncelnidig tlanspork ared
therefore madeby a multilevel structure: the Bund (BVWP), the Lander, which also present
a transport investment plan and 'transport' public policy guidelines linked to citizens'
mobility, and the municipalities with uem travel and development plan§he objectives of
sustainable development are also clearly stated in the amendment to the Spatial Planning
Act drawn up in 1998. German public authorities at all levels also emphasize the importance
of establishinganetwdgr 2 F WO dzNRLISIY YSUONRBLREAGIEY NBEIA2YAEAQ
infrastructure, according to the decisions of the MKRO (the Conference of Ministers for
Spatial Planning, which brings together the Bund and the 16 Landiénpbugh a Federal
Spatial Plannig Act (ROG) sets a federal framework for spatial planning issues and lays down
the strategic axes, the application of the principle of subsidiarity remains in Germany. Thus,
the free autonomy of the municipalities and the priority given to feedback frdrieatls of
government strongly influence the orientation of transport policy in Germany.

72. Accessibility and local mobility are indispensable for equal living conditidBased

on the proposals of the commissigh2 NJ & 9 |j dzF £ [ kstblighad irR028/tReh (G A 2 y & ¢
Federal Cabinet adopted on 10 July 2019 federal government measures to implement the
commission's findings¢ KS F2 dzNIi K Y S InprameBnobiits and trahdp@tR €
infrastructure in thed: NBandit is currently being implemented. The Condma A 2 Yy Q& NI LJ2 NJi

21| Guihéry § QS8 482N RSa y2dzaStdzE AaSNBAOSa RS& |dzii2 OF NBA Ay
publiques en Allemagne,[ Q! f f SYI 3y S, 26/2 it 2 dzNR Q K dzA

212 There are considerable differences within Germany in regional income and employment
opportunities, in securing mobility and in access to basic services and services of general interest.
These trends are reinforced by demographic developments, but also by economic effects of the
modern division of labourAs the BMI Nlinister of the Interior, for Building and Home Affaissaid,
oStructurally weaker regions have difficulties in keeping youyngféen welleducated people in the

area. Structurally stronger regions, on the other hand, benefit to a greater extent from the influx of
qualified people from Germany and abrdad Equal living conditions Gleichwertige
Lebensverhéltnisjeare of centralimportance for social cohesion in Germany. The Federal
Government has therefore made it a credspartmental task to create equal living conditions
everywhere in Germany. The Federal Government set up the Equal Living Conditions Commission by
cabinet dedion on 18 July 2018. It held its inaugural meeting on 26 September 2018. On the basis of
these proposals, the Federal Cabinet decided on 10 July 2019 on measures to be taken by the Federal
Government to implement the Commission's findings.

68/ Deliverable 2.1. CompNA &2y | ONR&ad O2dzy iNAS& 2F GNRIKE



NB Y I A y Acce§sibilityiandilocal mobility are indispensable for equal living conditions

Today, mobility policy is much more than transport policy; today, settlement structure, supply

and mobility, environmental and climate protectiorush be thought togetheé. ® Ly NBI f A (i &
however, public mobility services in rural areas are often sparse and not sufficiently geared

to people's needs. Therefore, an environmentally friendly, comprehensive, efficient,

affordable and useoriented mobilityoffer should be createdThis is another reason why

the federal government has increased its investments in local public trangparnounces

that through the amendment of Article 125c of the Basic Law, the Municipal Transport

Financing Act can alreathg amended before 1 January 202hisshouldmean that federal

investment aid for improving transport conditions in the municipalities can increase as early

as 2020 and then reach 1 billion euros as of 2021tk report providesneasures to create

nationwide connections andiopening up the legal framework for new services that

strengthen and complement regultransporg @ ¢ KS O2 YY A & & AifytureQ2 y Of dzR S
the development plans of the federal government and the federal states should take much
greateraccount of regional mobility concepts with locally adapted, flexible and Aessbd

solutiong. Connections between growttentersand their surrounding areas, which are also

more sparsely populated, as well as in and between more sparsely populatedsgeginould

be strengthened and opportunities created at the federal, state and local levels to ensure

that measures can be implemented for structural policy reas®hs.Federal Government's

report on the interim assessment of the implementation of theaseres of the Equal Living

conditions policy during the 19th legislature was published on 28 Apri?20#1addition to

investments in traditional infrastructure (especially rail), the report points out that the

Federal Government is also driving forwdtte development of new and, in particular,

flexible forms of mobility that are attractive for rural areas with the amendment of the

Passenger Transport Act, which, among other things, creates a legal framework for a new

form of scheduled transport withinyblic transport (scheduled edemand transport) as well

as for a new form of occasional transport outside public transport (bundledesnand

transport). Theimportant areas of workemains to bein particular, the expansion of cycling,

walking and publidransport in urban and rural areas as well as their digitalisation and

networking and the expansion of infrastructures for alternative mobility. While the report

does not target the CA¥specially it does target the autonomou¥ A y A 0 tmiteea G

combined transport of people and goods in rural aréa® ¢ KS NBLR2 NI KAIKE
implementation of innovative technologies and solutions in Germany in the long .
aboveYSY A2y SR o0AffEZ a5NIFG ! OG 2F GKS CSRSNI
Traffic Act and the Compulsory Insurance Adt dzii 2 y 2 Y 2 dz& 3aks@iby'tBe ! O
Bundestag on 20 May 2021, envisages the circulation of autonomous vehicles in predefined
operational areas(SAE 4nly)?%. So he impact assessment of thigill states that itizens

will not be owners of motor vehicles with autonomous driving functions in defined operating
areas in the foreseeable futurethdeed, the government's presentation of the bill recalls

213Politik FUrGeichwertigeLebensverhaltnisse, Zwischenbilanz Der 19. Legislaturperiode, Bericht der
Bundesregierung zur Zwischenbilanz zur Umsetzung der MaRnahmen der Poldiki¢mertige
Lebensverhéltnisse in der 19. Legislaturperiode, 28.04.21.

24 DS & SiT S a8 yBudddakgierung Entwurf eines Gesetzes zur Anderung des
StraRenverkehrsgesetzes und des Pflichtversicherungsgesezésa S i 1 I dzy +dzizy2YSy C
https://dip21.bundestag.de/dip21/btd/19/274/1927439.pdf

215fEnabling the operation of motor vehicleglwautonomous driving functions in defined operational
areas represents the next step towards introducing automated, autonomous and connected vehicles
into regular operation on public roagls®Ehis law on autonomous driving opens up opportunities for
usein various mobility areas. Various uses in public transport within municipalities are conceivable.
Smaller and larger vehicles can be used to cover various passenger transport needs. In the municipal
sector, there are also opportunities for service and.sbp®@ (i NA LJ& ¢ ©®
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i K Ithe use of automated, autonomous, i.e. driverless and netadnkotor vehicles in

LJzof AO NRFR (NI yaLR2NI gAftf 0SS HowevbraitiaBy GAIf 0O2Y
recalls that, generally speakiogL Yy | RRAGA2y X (KS& SylofS ySég Y204
only conventional transport solutions (e.g. r&gguransport) but also individual options for

picking people up from their front door and taking them to their destinafitve. presentation

highlights the fact thaéthis can also strengthen social inclusion, because the use of driverless

vehicles helppeople with limited mobility like all other citizensto participate in social life.

¢CKA& Aa LI NIAOdzZ F NI & (NHzS (M9l ¥ R Noddahdireidst t @ 6 S|
driving will make a decisive contribution to maintaining and improvingilitgbespecially in

sparsely populated, rural areas. By supplementing or replacing regular public transport

services, a contribution is made to creating equal living conditions between urban and rural

I NS a®£€ RN FUX LI HmO @

ALFREas an alternative mobiiyi form, could easily fit in with the German concepteagjual
living conditions 6Gleichwertige Lebensverhaltniss&ecently highlighted in terms of
mobility needs adapted to the diversity of people and territories.

73. Focus on CAV ethical aspect in the 2@2&rman Act on Autonomous Driving Draft.

On the basis of the results of the independent Ethics Commission on Automated and
Connected Driving from the previous parliamentary term, the Federal Government has
adopted an action plan for the creation of ethiqalles for sekldriving computers.The
Commissiorpublished its report in June 2017, without the legislator being aware of its
recommendations at the timéor the first 2017 Law on Automated Driving drew up a

report containing 20 principles that it ceitlers to be ethical rules prior to the circulation of
automated and connected vehicf§ while reserving a certain number of issues that it
expressly details and considers should be the subject of additional work prior to the
deployment of the various tdmologies implemented in this area. The Government indicates
that the measures contained in this report are being implemented and specifies that these
issues can only be the subject of crassting discussions at EU level in order to develop a
harmonizedframework at European level. However, while the remaining issues have not
been the subject of further recommendations, Germany has already announced a new
"autonomous driving law" in mi@021, which it considers to be a transitional solution
pending the itroduction of harmonised regulations at international level, recalling that the
German State, with a view to harmonising markets and standards, has a major interest in the
creation of highetlevel rules, a future legal framework at EU and UNECE leveingdatlre
legislation, the Government announced that it was implementing the Commission's
recommendations, bearing in mind that the Commission had worked on Level 4 and 5
vehicles, which the Government did not fail to mention were not yet commerciallyimat

For the first time, the BMVI takes a step forward and considers the need to arbitrate
upstream the ethical issues raised by the deployment of automated and connected vehicles.
ltstatesthat'Ly | FS¢ &SI NBRQ GAYSIZ (0 &hRles dmmdnterddg 6 At o685
GKSY Ay GNIFFAO | yR KY¥EEA] Ay 2LI2KA S/NBASY T 2 OISINT 20NRS
must be able to rely on absolutely clear ethical principles being observed in the development
and design of the technolodyIn doing so, he regmises that driving is likely to move out of

the realm of human activity and rely on the decision of a-haman intelligenceThe Federal
D2@OSNYYSy i I vyiywd dxgedite Bhe dewelogiment of an appropriate regulatory
framework for the programmig of selfdriving computers that will mandate the principles

26 § Ad AYLRNILFyd G2 y2idS aidskamdng dterS, recotnividndatiolsh 2 y Qa NB LI2
strike an appropriate balance between collecting and using data and ensuring informational self
determination.
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governing unavoidable accident situations set out in the ethical guidelines. The principles here
are: these situations are to be prevented wherever possible; the prevention of personal injury
mug always take precedence over the prevention of damage to property; and any distinction
between individuals based on personal features is imperneé$ib Germany is thus taking

a first step towards resolving the dilemmas by incorporating some of the remndations

into its draft law (art. 81le (2),22. The legal integration of thesethical principles at the
design stage is likely toontribute the necessary societal acceptarmecording to the
German BMV(dnecessary to transfer the general principlesayoing our social relations to

the new technologie3. But these principles are somewhat unclear and the concepts should
probably be better defined to be effectively implemented.

The German new legal framewoM FRED Ay Of dzZRAYy 3 @9 (i KaAb@sistoR RS a A Iy
the development ofALFREDy guiding the definition of action controls of the decision
making processes of the vehicle with acceptance criteria.

ALFREDOhanks to its smart cognitive assistant that vilep situational awareness to the
use otlhie model will be focused on cognitive control, emotional state, risk acceptance,

anticipation for error prevention, se®2 Yy FARSY O0OS | yR O2yFARSYyOS Ay
enhance thedrust in the decisionsnade and executelly the vehicle

3.2.1.2.In ltaly

74. Italy observed a significant development of the road netwarkhese infrastructures

has been entrusted to concession companies and financed by tolls. In the 1980s, the network
was 6 000 km long, making it the second largest network in Europe (only West Germgany wa
larger). Commercial road transport has developed strongly and Italy has one of the five
largest truck fleets in Europ¥. However, the streets of Italian cities have long faced
congestion problems. Many city centers are based on medieval street plarsranshable

to cope with the levels of traffic and pollution generated by a population with one of the
highest motorisation rates in Western Europe. For this reason, several cities, including Rome

21TCSRSNI f D2 @S NY Yob thd réxort by @hé KtBiog Cdndimission on Automated and
Connected Driving (Ethical rules for sdiliving computers), p7.

218 NB: Informal and non official translationiMotor vehicles with an autonomous driving function

must have technical equipment whidh capable of independently complying with the traffic
regulations addressed to the vehicle driver and which has an accident avoidance system that is

(a)is designed to avoid and reduce damage,

(b) in the event of unavoidable alternative damage to déffee legal interests, takes into account the

importance of the legal interests, with the protection of human life having the highest priority; and

(c) in the event of an unavoidable alternative risk to human life, does not provide for any further
weightrd 2y GKS ol aia 2F LISNaR2ylFf OKINIOGSNRAGAOaAZXE
( (2) Kraftfahrzeugenit autonomerFahrfunktionmisseniber einetechnischeAusristungverfluigen,

dieinRSNJ [F3S A&l wX8 uHd aStoadNyRAI RAS |y RAS CI
einzuhalten ad die Giber ein System der Unfallvermeidung verfiigt, das a)auf Schadensvermeidung und
Schadensreduzierung ausgelegt ist, b) bei einer unvermeidbaren alternativen Schadigung
unterschiedlicher Rechtsgiiter die Bedeutung der Reglies berticksichtigt, wobeder Schutz
menschlichen Lebens die héchste Prioritat besitzt, und c)fiir den Fall einer unvermeidbaren alternativen
Gefahrdung von Menschenleben keine weitere Gewichtung anhand persénlicher Merkmale
G2NBRASK(IZXE DO

219 https://www.britannica.com/place/Italy/Transportatiomnd-telecommunications
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and Milan, have introduced measures to reduce the numbearao§ entering city centers at
peak times and have encouraged other modes of transport. In tRec8dtury, some cities
have taken these measures even further, adopting the trend known as the "slow city",
completely banning cars from historic city centarsl encouraging the use of local means of
transport. Dozens of cities have adhered to the "Slow City" philosophy with a view to
preserving their traditional character. The Italian road network is subdivided into four
administrative categories: express moimays @utostrade and national, provincial and
municipal roadsdtrade statali, strade provinciadind strade comunalirespectively). Road
construction in Italy flourished during the 2@entury. Automobile sales grew faster than in
any other Western Hopean economy during this period. Much of this growth is due to the
mass production of cheap models by Fiat. Road construction in the south has particularly
benefited from funds made available by the Southern Development Fund.

75. Transport policy in Italyd organised on a regional leveAs such, the Veneto region

in Italy has just adopted its new regional transport plan 22230, the result of planning
work carried out by the Veneto Regional Coundihe Plan is intended to focus on
"sustainability”, it$ divided into 8 fundamental points and provides for investments, by 2030,
of more than 20 billion euros, more than half of which is already available, 62% of the
investments are dedicated to mobility and rail transport and 35% to road adaptation and
maintenance. Its aim is to connect the Veneto to national and international markets by
promoting the sustainable growth of the regional economy, which is strongly oriented
towards international relations. With this in mind, it gives priority to completing tasigh

of infrastructure to connect with the main European capitals and European markets. Among
other things, it is intended to strengthen regional mobility, overcome congestion problems
and the limits of coordination between the different modes of trandpand reduce
territorial disparities in order to counter the depopulation of peripheral centers, promote
mobility based on the development of tourism supply, extend the infrastructure network and
improve intermodal connections between public, private amav Imobility (pedestrian
routes, cycle tourism, hiking) and airport development. It aims to develop a transport system
focused on environmental and territorial protection by providing for the reduction of harmful
emissions into the air, with greater traffftuidity, a shift towards more sustainable modes
and the revival of public transport, as well as the development of green fuels and hybrid and
electric vehicles. It is also intended to increase the functionality and safety of transport
infrastructure andservices, further protecting low mobility and ensuring the monitoring and
scheduled maintenance of networks and routes. It promotes the Veneto region as a
laboratory for new technologies and mobility paradigms, in particular for user access to
public tranport services. The objective and to make public transport expenditure more
efficient and to promote forms of financing capable of attracting private capital, to develop
a new integrated governance of regional mobility.addition, the Region of Lombardgh

just granted 60 million for sustainable mobility and road safety, the Region of Piedmont has
recently drawn up a Phase 3 Mobility and imposed fully loaded journeys on trains and buses,
as has Sicily, which is also restoring 100% capacity on local fpabtiport®°,

76.  With regard to the right of access to transpgft® the freedom of movement
regulated by Article 16 of the Constitution has been enshrined, particularly from the point of

22https://www.trasporti-italia.com/citta/venetcapprovatail-nuovo-pianoregionaledei-

trasporti/43215

221 Refer to the analysisedeloped byRosalba Catizone, Wiritto alla mobilita ed effettivita della
liberta di trasporto alla luce delle nuove normative europee e nazionali. Attualita del servizio pubblico
dei trasportj [Dissertation thesis], Alma Mater Studiorum Universitaalo8na. Dottorato di ricerca

in Stato, persona e servizi nell'ordinamento europeo e internazionale, 28 Ciclo, 2017, p 170 s.
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view of guaranteeing freedom of movement against the limitations of pubdizerr?

R Catizone recalls thahere is a favourable interpretation according to which the content of
the constitutionalLawis the presupposition of the affirmation of the social right to mobility,
the affirmation of which is the way to the realisatiasf the personalistic principle,
guaranteed by articles?2® and 162* of the Wnstitution??>. She explains that iaddition to

the protection of the individual, freedom of movement is also linked to the economic
freedoms that represent the historical foundatioof the right and the means of its
realisation.It is clear that transport is an increasingly important means of affirming and
developing the individual, as recognised by the legislator. Among the forms of transport,
scheduled services have the nature gfublic service, regardless of traffic conditions, as they
aim to ensure the regular and continuous enjoyment of the fundamental right of citizens to
mobility. With regard to the role of the state in the economy, it is necessary that it ensures
both the neals of planning and development and the realisation of fundamental human
rights in a manner compatible with their expansion. Within this framework,tgssential
public servicesprovided for in Art. 43 of the Constitutié#t are the instrument that links
economic relations to fundamental rights, which must be calibrated not only to guarantee
individual interests, but also those of a collective nature. Italian legislation transposed this
principle in Lawn®146 of 1990 containing rules on the exercise of tightr to strike in

222|ndeed, the exercise of freedom of movement through the use of a vehicle has the capacity to affect
other rights, such as the tigto safe movement and the integrity of others, which require a balancing

of interests only possible by the Stateor example with regard tthe regulation of driving licences.

the Italian constitutionalCourt ruled orthe identification of penalties thiacan be imposed on licence
holders, considering that they do not affect the freedom of movemamderstood as the possibility

and opportunity to move from one place to anotheout the right to drive a motor vehicle, which 'is

not guaranteed indiscrimitely to all citizens by a constitutional provision, but only to those who have
certain requirements laid down by ordinary la®ent. 14 febbraio 1962, n. 6 (Giur. Cost., 1962, 59)
YE se si volesse esaminare il problema in riferimento allo stessé aetlla Costituzione, inteso quale
proiezione del citato art. 13, il discorso non assumerebbe una piega diversa. Infatti, non la liberta di
circolare, cioe di portarsi da un luogo ad un altro con un qualunque mezzo di trasporto, apparisce
colpita dalle nome denunciate, ma piu semplicemente il diritto di guidare un autoveicolo; e poiché
nessuna norma costituzionale assicura indistintamente a tutti i cittadini il diritto di guidare veicoli a
motore, non viola la Costituzione la legge ordinaria che consestxdizio del diritto solo a chi abbia

certi requisiti: di modo che la patente, come é concessa caso per caso in applicazione d'una norma di
legge ordinaria, cosi puo essere tolta, in virtt di un‘altra norma di legge ordinaria, senza che ne soffra
la liberta di circolazione costituzionalmente garantita

223 ¢ | NJiTdre Republic recognises and guarantees the inviolable rights of the peasbras an
individual and in the social groups where human personaligxpsessedThe Republiexpectsthat

the fundamentaldutiesof political,economic and social solidarity be fulfifed

24/Art. 166Every citizen has the right to reside and travel freely in any part of the country, except for
such general limitations as may be established by law for reasons Itii lneaecurity. No restriction

may be imposed for political reasons. Every citizen is free to leave the territory of the republic and
return to it, notwithstanding any legal obligations

25The auhor refersta @ / A NI 2% a&[ I Y2 oektd e\diriti coRtifizidngmentdS NR 2 v S
garantitg, in L. TullioM Deiana,cur, Continuityterritoriale e serviziodi trasporto marittimg atti del
convegnadi Cagliari30 giugnol luglio2000CagliariSDIT, 2001 31

226 As amended by Law No 83 of 11 April 2060yhich Article 1 states thatFor thepurposesof the
commongood, the law may establishthat an enterpriseor a categorythereof be, through a pre-
emptivedecisionor compulsory purchase authority with provision of compensation, reserved to the
Goverment, a public agency, a workers' or users' association, provided that such enterprise operates
in the field of essential public services, energy sources or monopolies and are of general public
interest.".
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essential public servicemdeed,ltaly adopted two laws on 12 June 1990 and 11 April 2800
which impose a minimum service in public transport services, particularly during strikes
These laws define essential public services as thedmse purpose is to guarantee the
enjoyment of human rights protected by the Constitution: the rights to life, health, freedom
and security, freedom of movement, social assistance and welfare, education and freedom of
communicatiotl. Urban and extrairban public transport networks as well as railways are
thus among the services necessary to safeguard freedom of movement. Consequently, Italian
law requires a minimum service to ensure that the population's essential transport needs are
met and that users areigen accurate prior information. Several binding provisions have
been enacted by the Italian legislator. For example, during each strike day, local transport
guarantees a full service for six hours, divided into two time slots corresponding to peak
hours.Strikes are also prohibited during school holidays, in both private and public transport
undertakings, even taxis are subject to strike actibransport undertakings must give at
least ten days' notice, determine in advance the duration of the strikehfpition of strikes

of unlimited duration), and inform users at least five days before the start of the strike of the
main features of the minimum service (arrangements and timetables) and the measures for
the normal resumption of the service as soon ase thork stoppage is over. These laws
therefore provide a framework for the right to strike in order to ensure a certain continuity

of public service in Italy, unlike in Germany, where the right to strike is relatively rare, as civil
servants do not have theight to strike in accordance with Article 33 of the German
Constitutiorf?®, However, the freedom of movement of Italians may also be limited by strikes
by foreign transport companies serving the peninsula. Rome has therefore attempted to
extend its legiskion to European regulations attempts which have come up against the
importance of the right to strike in many countriés Moreover, as R. Catizone synthetises
Ay KSNJ I F2 NBYSylhk gajute Bf tha tkageliny éitizen 2 Nstablishéd diyectl

by the legislator in providing rules that ensure the refund and compensation of the passenger
for the violation of transport regulations and for the damage that the passenger has suffered
due to this inefficiency, such as in the case of delays, losggsHde, et similia. The doctrine

has indicated a number of reference principles: the principle of adequacy of supply, for which
conditions of quality and costffectiveness of services must be guaranteed; continuity of
transport, especially for island areand for services instrumental to reaching the workplace;
safety and information for users; and the need to ensure that all passengers have access to
all services dndeed, it must especially be remembered that the need for effective
recognition of the ght to travel has had to take into account an entirely Italian peculiarity
characterised by a territory that is not too extensive, with a peninsular structure and several
islands, two of which are particularly large. So the need to ensure the princifgerivdrial
continuity is real in Italy and is enshrined in the 8w

227 12 giugno 1990, n. 146, Norme sull'esercigiadtitto di sciopero nei servizi pubblici essenziali e
sulla salvaguardia dei diritti della persona costituzionalmente tutelati. Istituzione della Commissione
di garanzia dell'attuazione della leggeln.137 del 146-1990 ).

Legge 11 aprile 2000, n. 8@y GU11 aprile 2000, n. 85), Diritto di sciopero nei servizi pubblici
essenziali.

228 https://www.senat.fr/rap/l06-385/106-3855.html : annexe au Projet de loi sur le dialogue social et

la continuité du service public dans les transports terrestres régulie voyageur (Rapport du Sénat
n°385 déposé le 12 juillet 2007).

228 https://lwww.lepoint.fr/monde/la-grevea-l-italienne-20-07-2011-1354518_24.php#

230As mentioned by R. Catizon8An express reference to the principle of territorial continuity is also to
befound in the regional legislation, where Regional Law No 8 of 10 July 2000, Article 1 of which states
that the Sardinian Region "in order to ensure the social and economic conditions of territorial continuity
between Sardinia and its minor islands, whaohthe seats of municipal centres or glefiic residential
agglomerations, is authorised to guarantee, by means of appropriate tariff concessions, the exercise
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77. Mobility and ltalianésmart roack. In Italy, the Ministry of Sustainable Infrastructure

and Mobility (MIMS¥! has been interested in these developments for a long time and took
an important step with DM70 of 28 February 2018 (Decree on the smart #8ad he
experimentation and deployment of automated and connected vehiegswell as the
deploymentof GITS serviceare part of the 'Connecting Italy plar?®3, which places the
emphasis, for the first time in Italy's infrastructure policy, on accessibility and connections to
the country's driving forces: cities, production and tourism cehtigge Minister highlighted

¢the aim of guaranteeing full mobility (of people and goods) and accétystbilEurope for

all areas of the national territory, while making Italian cities liveable for citizens and
GSEO2YAY3I F2N) GAaAl2NEE YR (GKS OmhdzfiidNE O2 Y LY
section identifies four objectives and their targets irRIl yA8cessibility to the territories,

to Europe and to théMediterranean:Sustainable and safe mobilityth this respect, the
decree recalls that road infrastructure andlTS services will interact increasingly in the
future with the highly automated red connected vehicledn order to meet this objective,

the latest report of theltalian Smart Road Technical Observatdrgfted in early 2022

states that,in addition to strengthening experimentatioone of the priority isto lay the
foundations for tke launch, at national level, of services based on the connectivity of vehicles
and infrastructures ("€TS services"), but that the pandemic has interrupted this prodess.
February2020,a Memorandum of Understanding was signed between the Minister for
Infrastructure and Transport and the Minister for Technological Innovation and Digitalisation
(MID). Specifically, the main objectives of the protocol @oepromote the development of
alternative modes of mobility and transport and, with it, the ecosystémme autonomous,
connected, ecological and shared vehicle, as well as to set up a centre for the technological
development and production of innovative vehicles, in order to increase the skills needed to
create a new supply chain for autonomous and emted vehicles and means of transgort

In line with this "servant" conception of the Italian transportation infrastructub&FRED
could comply with the Italian mobility concepin process of legal developmerttased on
adzUAt Ale¢Ed

3.2.1.3.In Spain

78. Mobility a crosscutting objective, shared competence§he Spanish Constitution
(CE) has established a framework of shared competences between the State and the
Autonomous Communities in the field of transport, in which the State, in addition to the
exclusive competere on "Bases and coordination of the general planning of economic

of the constitutional right of citizens to mobility on the maritime routes between theselsstard the

prospective Sardinian op.cit.p 131.

231 formerly the Ministry of Infrastructure and Transport, whose name was changed by Legislative

Decree No. 22 of 1 March 2021, publishe®itd No. 51 of 1 March 2021.

232 Modalita' attuative e strumenti opetivi della sperimentazione su strada delle soluzioni di Smart

Road e di guida connessa e automatida@A02619) GU Serie Generale n.90 del 08-2018. The

decree is being recast to establish a specific new scheme of regulation, replacing DM70/2@h8, whi

would introduce, among other things, the experimentatiortiohovative means of transport on public

roads Rot only with vehicles(but more generally with innovative means of road transport with

automatic driving, which have not been tyagproved, no can be typeapproved according to the

current Community and national regulations on the subject

233 Ministero delle Infrastrutture e dei Trasporti/«2 Y Y SGGSNB f QLG tAF S {GNI GSIA:
trasporto e logistica», 2016.

234 Osservatorio écnicodi supporto per le smart road e per il veicolo connesso e a guida automatica
OFNI®Hn 5a Tnkuamyo> wStlITA2yStyydzrtS wnun 6FA aSy
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activity" (art. 149.1. 13%), among others.@.traffic and circulation of motor vehicles..." (art.
149.1. 212) while Art. 148.1.5 CE attributes to the Autonomous Communities a range of
exclusive competence. For its part, the legislation on local government attributes to the
municipalities as their own competences, under the terms of the legislation of the State and
the Autonomous Communities, those of mobility and urban public transpottZ&.2.g) of

Law 7/1985, of 2 April, Regulating the Bases of Local Government {EBRl_jlate, this
Ministry has promoted the approval of various infrastructure and transport plans, the latest
of which is the Infrastructure, Transport and Housing PRITYI) with a 2024 horizon, and
strategies, such as the Spanish Sustainable Mobility Strategy of 2009, with the participation
of the Ministry of the Environment and Rural and Marine Affdire Spanish Urban Agenda,
presented to the Council of Ministermm@2 February 2019, recognises mobility as a key
element of urban policies through its Strategic Objective 5, which seeks to favour proximity
and sustainable mobility and which, in turn, is divided into two specific objectifeagiuring

the city of proxnity" and 'promoting sustainable modes of transpbrEor their part, the
Autonomous Communities, within the framework of regional laws, have regulated different
planning instruments for their respective territorial areas (such as the Mobility Strategy of
the Principality of Asturias). As for the municipal level, in 2010 the Spanish Federation of
Municipalities and Provinces (FEMP) drafted the document "The Spanish Strategy for
Sustainable Mobility and Local Governments”, which was intended to be a ptagtide for

the application at local level of the Strategy approved by the Council of Ministers in 2009. So,
the MITMA®| vy 2 dzy OS R Afglcednwithttris realiylofittie distribution of powers
and the profusion of sectoral and/or territorial regutats and planning instruments and
debate forums, the Ministry aims to contribute to organising and giving coherence to all
mobility-related initiatives that are being promoted by the different ministerial departments
and public administrations, in order tptimise resources and take advantage of synergies,
assuming the leadership in this area that the main agents in the transport sector are
demanding of & ®

79. Right to transport and regulationsin terms of current regulationg,is important to
mention the Royal Legislative Decree 7/2015, of 30 October, approving the revised text of
the Law on Land and Urban Rehabilitatidn establishes in its art. 3.3. f) that public
authorities .... Guarantee mobility at a reasonable cost and time, based on an appropriate
balance between all transport systems, which, however, gives preference to public and
collective transport and encourages pedestrian and bicycle traker its part, Art. 20,
among the basic criteria for land use, includes that of complyingith..the principles of
universal accessibilitys Mobility X ®

80. Improving LJ- & & S yfigh$S tdEnfdrmation and transparency In 2013, Spain
reformed the 1987 Land Transport Planning Atte aim of this reform was to improve the
competitiveness and efficiency ohdertakings in the transport sector, while at the same
time optimising the public service of road passenger transport. Several measures were taken
during this reform, such as the possibility of carrying out all types of transport activities with
a single athorisation. Administrative formalities are reduced for compan{&smpanies can

deal with the competent transport authority (Ministry of Development or Autonomous
Communities) via the Internet, without the need to visit the different institutions. This
reduces costs and saves time in the application prodgkewise, the text aims to extend

5 | ey 7/1985, de 2 de abril, Reguladora de las Bases del Régimen Local, «BOB9,nde
03/04/1985.

236 Ministry of Transport, Mobility and Urban Agenda (MITMA).

237 Real Decreto Legislativo 7/2015, de 30 de octubre, por el que se aprueba el texto refundido de la
Ley de Suelo y Rehabilitacion Urban8Q&»> n°261, 31.10.15.
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jurisdictional competence to arbitration assemblies for the resolution of disputes, a
mechanism that has proven its usefulness as an alternative to the judicial. rAlitéhe
measures set out affect both freight and passenger transport. The reform has had a
significant impact on the regular passenger bus transport sector, with concessions granted
by the Ministry of Development or by the Autonomous Communifldése newlaw makes it
compulsory to register the management contracts for the regular public passenger transport
service in a register, which tends to increase market transparency for passengers or users of
regular bus lines, since they will be able to obtain iinfation via the Internet, at any time,

on the conditions and fares of the regular service they are going tolinsereform also aims

to limit the authorisations for hiring cars with drivers in proportion to those for taxis (one
authorisation granted for @ taxi licences). Transparency in management has also been
improved, the number of mandatory data that the company will have to register is increased
and this information will be available to the publiss such, those who want to contact a
carrier will beable to know in advance whether the company actually has the authorisation
in question, while users of regular bus services will be able to find out about the conditions
and fares of the service they wish to use.

81. The Spanish Safe, Sustainable and ConedcMobility Strategy 20382 This
0N GS3e Kl a 0SSy re€pnd toth® Robility and® tiddoN thélleénges
posed by the 21st centuyand presented in September 2020heMITMA explained that

GThe Mobility Strategy aims to address thesevrdhallenges. Understanding mobility as a
right, an element of social cohesion and economic growth, it aims to provide solutions to the
real mobility problems of citizens, as well as to ensure an efficient, sustainable and resilient
transport and logisticsystem, the importance of which has been particularly highlighted

during the COVHR9 pandemi¢ @ LG A& RS@St 2LISR GKNRdzZK ¢ &d NI

of more than 40 lines of action with more than 150 specific measurhs.participatory
process lated from September to December 202he Spanish Mobility Strategy is based on
three basic pillars or principleSafety and Security, Social, economic and environmental

& dza G I A Prionitidiny 2viérgdayémobility, economic and social equity | ydetivig2 vy
(digitalisation and technological progress, connectivity with Europe and the world, and
multimodal connectivity).The draft targetsabandonment of the private car in urban
mobility, promotes intermodality and multimodality in urban environmentscromodbility,

active mobility, shared mobilitywith regard to mobility in rural and lowensity areasby

means of mobility solutions adjusted to the demands of their inhabitants and reasonable in
O 2 amibbility for alE ®d @ocument with the conclusiorsf the Open Dialogue on Mobility

will be published soon. The fifth axis of line actions and measuies RS RA O G SR G 2
azoAfAGEE O09YylLotAy3d az2zoAfAde a + { SNBWAOS
Analysis and Optimisationintelligent Management of Infrastructures; Automation of
transport and logistigsboosting connected and autonomous vehicles (cars, rail, ships) and
the use of Galileo in mobilitygoosting the Use of Drongdn the specific field of the Ministry

of Transport, Mobity and Urban Agenda's own competences, a key part is to ensure the
correct regulation governing the use of autonomous vehicles, a task that MITMA will have to
carry out together with other Ministries involved and other administratiolms addition,
MITMA ecallsthe automation of maobility can lead to disruptive changes in mobility patterns

I YR & i NB a a Sguarantkethg use8sSrightsiiigcluding accessilility

ALFREDwith its offer of a flexible and personalised mobility, will fit in with the Sgfan
strategy under development.

28Datafrory GKS aAdS aSaodY20AfARIREYT 6S60aAlGS 2F GKS
(MITMA).
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3.2.1.4.In United States of America

82. Context.In the United States, the private car accounts for 90% of trips and public
transport only 5%%°. For an American living in the suburbs, less than 20% of jobs will be
accessible in less &m 90 minutes by public transport, so every American aspires to own a
car, because without it is almost impossible to go to work. This is why carpooling or driver
on-demand systems have been introduced. In 1991, the US Congress passed the Intermodal
Surfae Transportation Efficiency Act (ISTEA), which redefined the role of the federal
government in transport policy. Since 1991, the states played a greater role in subsidizing
federal transportMore funding has been available for alternative forms of tramspach as
cycling and walking, but the majority of the funds were still intended to support motorized
transportation or roadwaysTransport policies in the United States are consistent with the
idea that, in order to stimulate economic growth, nationaltzarities must invest in road
construction and renovation, especially in rural areas. These investments should be
integrated into plans, which involve rural communities in cooperation with the various actors
in education, health and agriculture to maximite social and economic benefits of these
investment$*’. On December 4, 2015, President Obama signed the Fixing America's Surface
Transportation (FAST) Act (Pub. L. No.-94} the first federal law to secure lowgrm
funding for transportation infrastrcture planning and investment. The FAST Act allocated
$305 billion over the fiscal years 2016 to 2020 for road infrastructure development and
maintenance, highways and motors vehicles safety, public transportation, motor carrier
safety, hazardous materialsafety, rail safety, and research, technology and statistics
programs. The FAST Act thus maintained the focus on road development, but also, for the
first time, provided a source of federal funds dedicated to freight projects in the sRRtels
accountfor about 2025% of the surface area of European cities and about 35% of cities in
the United States. In fact, the road construction sector is a major source of job creation in
the United States. However, an analysis carried out in the United $tasiowed that
investment in public transport is likely to generate 31% more jobs than the construction of
new roads or bridges, and that public transport reduces the impact on air pollution, which is
why a discussion was launched in 2017 with the American ati®rio encourage
investment in the development of public transpéft. There is naxgenerat right to public
transportation(see furtherpart 4.2.3), even ifa Former Secretary of Transportation said
20110 K lAGcesd to transportation is one of the masidamental of American righds 0 &
explaining that the DOT has stepped up enforcement to ensure every American's right to
access transportatiofi®.aThe freedom of citizens to move around and go where they want is

2393, Qadiri, Futur de la mobilité : une comparaison Bthtsg France.

20paul Starkey, Johbn Hirlggverty and sustainable transport, how transport aféqabor people with
policy implications for poverty reductiof,literature reviewOctobre 204.

241 Smart Growth America, 2011

2422017, public transportation industry talking points, legislative issue brief, March 2017.

23 https://obamawhitehouse.archivegov/blog/2011/06/01/equalaccesgransportationright-all-
americans

78/ Deliverable 2.1. CompNA &2y | ONRPad O2dzyiNASa 2F aGNR3IKQ



a right*, but the method by which they dbis no€**®. President Biderrecalls that the

OdzNNBy i FSRSNI € GNI yALRNIGFGA2Y | the @8 LIANBA A
reauthorization should prioritize the projects that do the most to improve access to jobs and

services. USDOT should be rezplito collect data on how well the transportation system

connects people to what they need and create a national assessment of access to jobs and
serviceg*®,

83. Link between CAV and right to transporin the U.S there is ngtet a harmonized

regulatory framevork for CAV in public road through all the StatésThere are some States

through the governor have issued executive orders related to autonomous vehicles. The

Federal Department of Transportation (DOT) and its National Highway Traffic Safety Agency

(NHT3) published a document in September 2016, entitleficCelerating the Next

Revolution in Radway Safety?* which outlines federal policy for autonomous vehiclese

NB L2 NI KA TKISA DSBS TRKIEAG Ry Qi ad2L) gAllko al FShe o
transform personal mobility and open doors to people and communipesple with
disabilities, aging populations, communities where car ownership is prohibitively expensive,
or those who prefer not to drive or own atahat today have limited or impictical optiong &

The latestUSDOT's Automated Vehicles Comprehensivekstablishes).S. @vernment
automated vehicle technology principlesid the first of them isi 2 at N2 G SO0 !
| 2 YYdzy Atli2h SiEK Aa Sy R Enhdheel Mobility andl &8caia2A o t A (& ¢ @
Government embraces the freedom of the open road, which includes the freedom for
Americans to drive their own vehicles. The U.S. Government envisions an environment in
which AVs operate alongside conventional, manually driven velsioesther road users;
therefore, the U.S. Government will protect the ability of consumers to make the mobility
choices that best suit their needs. The U.S. Government will support AV technologies that
enhance freedom by providing additional options famsumers to access goods and services,
Fff26Ay3 AYRADGARdAzZ ta (2 tAGS YR 62N] Ay LI I C
access to safe, affordable, accessible, and independent mobility options to all people,

N:|

asSN
¢ KS

240ne of the freedoms based in the Constitution is our freedom of movement and subsequent right
totrave., 9 ALISOA I tf &8 Ay | {Z NAAKK diRKSi N2 2T Srhye&O G i RS
separate rights, of which two have been notable for the uncertainty of their textual support. The first

is the right of a citizen to move freely between states, a right venerable for its longevity, but still lacking

a clear doctrinal basis. The sad, expressly addressed by the first sentence of Article 1V, provides a
OAGATSY 2F 2yS &ilF (S K2 Aa GSYLRNINREtE QOAaAAGAY3D |
of the latter state. The third is the right of a new arrival to a stateg whtablishes citizenship in that

state, to enjoy the same rights and benefits as other state citizens. This right is most often invoked in
challenges to durational residency requirements, which require that persons reside in a state for a
specifiedperio8 ¥ GAYS 0SF2NB GlF1Ay3 ROIHYyGlIr3® 2ZBPNYES 0%y FHT
School, Legal Information Institutdttps://www.law.cornell.edu/constitutionconan/amendment
14/section1/the-right-to-travel

25 a0 | I NJY & BuBlid Kt@nspodtation is not a human rigHE £ I LINID HX HMH
https://www.washingtonpolicy.org/publications/detail/publitransportatiorris-not-a-humantright

8 https://t4america.org/reauthorization/

2470n 7 September 2017, the SBifive Act was unanimously passed by the HousRepiresentatives.

It is a bill to ensure the sustainability of deployments and research in the evolution of vehiotes.

measure, known as the SELF DRIVE Act, has been dormant since 2017, when it was passed
unanimously by the House and later died in then&e amid objections from Democrats and trial

lawyers concerned about the right to sue if someone is hurt or killed in adseifig car.lt was

reintroduced in House in 2020.

#8Federal Automated Vehicles Policy, Accelerating the Next Revolution In RoGdfesy, sept. 2016.

249 Automated Vehicles Comprehensive Plan, January 11, 2021,
https://www.transportation.gov/av/avcp/5
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including those with disabilities dnolder Americans It aims also to prepare the
Transportation System in order tGmprove its accessibildy expénd access to safe,
affordable, accessible, and independent mobility options for all people, including people with
disabilities and older AmgrO Iy & £

The USA seems to be culturally very attached to the personally ownéd aad public
policies relating to CAVs are a constant reminder of this. AlsBREbeing a vehicle that _
FRFLIGA G2 Ada 200dzd y i BALFRERiReTiistMitemnpi in Bufoper & & O dza i
of real time adjusting and modulating CAV behaviour to passenger needs, preferences and

statef), adapted to different user profiles and contexts, being personalized by interpreting

z

GKS SY2iGdA2ylt &dl {SecyFoindide KithdhR phogbhiydhatould2 dzf R LIS NA

drive the American regulations, still making room for the personal car.

3.2.2.Transport Cost

84. The implementation of the right to transport necessarily implies limiting its cost; this
can be made possible by freecass to public transport.

3.2.2.1.Free access to public transportation

85. In Germany, several ministers proposed by letter to the European Commission on
February 11, 2019 to introduce free public transport in city centers as an incentive to limit
the use of privée cars. Germany is one of nine countries which were asked at the end of
January to explain why they regularly exceed the emission limits designed to protect the
health of Europeans for two key pollutants: fine particulate matter (PM10) and nitrogen

dioxide (NO2).

86. In the United States, Seattle experimented with free public transport before
reversing the measure.

87. The region of Emilia Romagna has just imposed free local public transport for children
under 14 from Septembe2021onwards. From Septemb&021, children under 14 will be

able to travel free of charge on local public transport in Emilia Romagna. The administration
plans to extend the benefit, from September 2021, also to students aged between 14 and 19.

88. In France, the CRCE group (Communist Repuabliiizen and Ecologist Group)
decided to question the Senate on the possibility to introduce free transport. Free transport

is currently being implemented by a growing number of local authorities in France. Free
transport is, according to this group, tlverollary of the recognition of the right to mobility

as a special right, since its existence conditions access to other rights such as work, leisure,
culture?®?, etc.

X%The preference for road building and motor vehicles dominates the American psyche and receives
support at the highest levels of UgevernmenK ®he dominance of the automobile as a policy choice

of federal and state governments is undeniable T. Baldwin,The Constitutional Right to Travel: Are
Some Forms of Transportation More Equal Than Otheri?y.1. L. & Soc.PaoRi3 (2006).

1« La gratuité totale des transports collectifs : fausse bonne idée ou révolution écologique et sociale
RSa Y20AfAlSa K n7442018228) e MR Quillguime GONTARD, Zayf & nom

de la MI Gratuité des transports collecti®b sepembre 2019.
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3.2.2.2.Poverty and sustainable transport

29. The public transportation fare framework allows theitdd States to require carriers
which met 'teasonable conditioris including price. The common carrier may charge a
reasonable price to offset its costs, but it is not allowed to charge more thiaat is
reasonable.

90. In Spain, as aforementioned, the law tes public authorities to guarantee
omobility at a reasonable castln passenger transport services, the contracting authority
subrogates itself in professional relations with employees. In the event cpagment, the
carrier will be able to claim themount from both the agency and the shipper.

91. In Germany, the travel allowance ("hormork package") is one of the main levers

activated to facilitate access to transport. It is also mobilized in France and includes new

modes of transport within its scopesuch as the bicycle. Since February 13, 2016, private

sector companies have been able to cover all or part of the expenses incurred by employees

for travel by bicycle or electricathssisted bicycle between their usual residence and their
placeofworkA Yy GKS FT2NXY 2F || WoAOeO0ftS YAESF3IS |ff20l

3.2.3.The right to transport for vulnerable people

92. USpersonswith disabilities - persons with reduced mobility The Americans with
disabilities Act (ADA), passed by the U.S. Congress in 1990, is a civil righdsitaved to

protect the people of the United States from discrimination on the basis of diséiliEor

example, the ADA obliges all employers to provide reasonable accommodation to employees

with disabilities and imposes accessibility requirements faslig housingTitle I prohibits
discrimination on the basis of disability by all public entities at the local level, for example at

the school district, municipal, city or county level, and at the state level. Public entities must
comply with Title Il rgulations of the United States Department of Justice. Access includes
physical access as described in the ADA standards and access to programs that may be
impeded by discriminatory entity policies or procedures. Title Il applies to public
transportation povided by public entities through U.S. Department of Transportation
regulations. It includes the National Railroad Passenger Corporation (Amtrak), as well as all
other suburban transit authorities. It requires the provision of paratransit services bycpubli
entities that offer fixedroute services. The ADA also establishes minimum requirements for

space planning to facilitate the stowage of wheelchairs on public transport. These standards
INB oFaSR 2y GKS . 21 NRQ& 2 NA ankpprafion Vehidles ! OOS a
(1991).Regulations issued by DOT under the ADA apply these standards and indicate which
vehicles are required tocomplg.h ¢ Q& ! 51 NB3AdzZA F dA2ya | faz | RRNE
and facilities. The Access Board has updated its aitilty guidelines for buses and vans in

2016.¢ KS&S dzZLJRIF GSR LINRP@GAAAZ2YA NB y20 @&lSsi LI NI 2
important to remind G K 4 ! { 5h ¢ Ay a A Adtématidn/preseitSencFrhodsti G K I
potential for improving the mobily of travellerswith disabilitieg?%3. This goal is addressed

A

Q)¢

25236 CFR 1192, Americans With Disabilities Act (ADA) Accessibility Guidelines for Transportation

Vehicles, http://www.accessboard.gov/quidelinesnd-standards/transportation/facilities/about
the-adastandardsfor-transportatiorrfacilities/adastandardsfor-transportationfacilitiessingle

file?highlight=WzM2L CJjZnliLDEXOTIs|iM2IGNmCcilsljM2IGNmMCciAXMTKkyliwiY2ZyIDEXOTIiXQ==

23 f 5h¢X Gt NBLI NARYy 3 T2 N WK YO dZiSBNIE: SKTA Otf NSHay SoLI2nNIT {f AS?
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http://www.access-board.gov/guidelines-and-standards/transportation/facilities/about-the-ada-standards-for-transportation-facilities/ada-standards-for-transportation-facilities-single-file?highlight=WzM2LCJjZnIiLDExOTIsIjM2IGNmciIsIjM2IGNmciAxMTkyIiwiY2ZyIDExOTIiXQ==
http://www.access-board.gov/guidelines-and-standards/transportation/facilities/about-the-ada-standards-for-transportation-facilities/ada-standards-for-transportation-facilities-single-file?highlight=WzM2LCJjZnIiLDExOTIsIjM2IGNmciIsIjM2IGNmciAxMTkyIiwiY2ZyIDExOTIiXQ==
http://www.access-board.gov/guidelines-and-standards/transportation/facilities/about-the-ada-standards-for-transportation-facilities/ada-standards-for-transportation-facilities-single-file?highlight=WzM2LCJjZnIiLDExOTIsIjM2IGNmciIsIjM2IGNmciAxMTkyIiwiY2ZyIDExOTIiXQ==

through the Accessible Transportation Technologies Research Initiative (AWNRH,
focuseson emerging research, prototyping, and integrated demonstrations with the goal of
enabling people tdravel independently and conveniently, regardless of their individual
abilities. The aim ido improve mobility for those unable or unwilling to drive and enhance
independent and spontaneous travel capabilities tiravellerswith disabilities. One area of
particular interest among public transit agencies is exploring the use of vehicle automation
to solve first mile/last mile mobility issues, possibly providing connections fioaadlllersto
existing publié®“.

93, Like in USA, in Spain, the futureEstratgia de movilidad NB Ol ftHed G KI G &
autonomous car can contribute to more inclusive mobility, enabling people who cannot drive

(some elderly or peopleith disabilities minors or people without a driving licence) to access

flexible and personalised malhyE &

94. In Italig®®, the Decree of 30 January 1$%introduced for the first time the principle

of éthe obligatory removal of architectural barriérrom all public buildings, although it
postponed the necessary implementation regulations to subsequent pomgswhich were

then adopted with great delay compared to the annual deadline. It also introduced the
principle of accessibility of mobility services, with the provision ialic transport services,

and in particular trams and metros, shall be acddedb personsvith disabilitiesvho cannot

walk. Other deepening provisions have followed which have made Italy a forerunner in this
field®>’. Lastly, a detailed analysis is also carried out by the Presidential Decree of 24 July
19968 on special servicesfgublic utility and, more precisely, on tramway, trolleybus,
automobile and underground railway services (art. 24); on trains, stations and railways (art.
25); on maritime navigation services and national ships (art. 26); on inland navigation services
(art. 27); on air terminals (art. 28); on passenger services (art. 29); on public telephone
systems (art. 31)Ihe need to buy a car fgrersons with disabilitieallows access to various

tax benefits through the regulations set out in Law 104.

95. TheabovementA 2y SR DSNXIYy o6AffX a5NFXFG ! OG0 2F GKS
amending the Road Traffic Act and the Compulsory InsuranceAAtbnomous Driving Act

ZaLYy FRRAGAZ2YS YIFOKAYS @AaArz2y> FFINIAFAOALFE AydStfAad
software solving a variety of travedlated issues for persons with disabilities in vehicles, devices, and

terminals, are also included to create virtgalegivers/concierge services and other such applications

G2 3dzARS (NI @St SNAR YR Fdaaixad Ay RSOAaAAZ2Y YI(Ay3eo
2+ Ay OSyTl 2 1YFG2Z a[ QStAYAYFTA2yS RSttS o6FNNASNBE I ND
delle persone. Elementi per un approfondny i 2 S O2yaARSNITA2YA YAYAYSéS
Questione Justizia https://www.questionegiustizia.it/rivista/articoloAeliminazime-delle-barriere-
architettonicheambi_557.php

256 DECRETDEGGE 30 gennaio 1971, n. 5, Provvidenze in favore dei mutilati ed invalidi civili, GU n.26

del 02:02-1971,converted into law by law no. 118 of 30 March 1971 (Conversion into law of decree

no. 5 of 30 January 1971, and new regulations in favourcieflians with disabilitiesand invalid

civilians)

257 Among othersLaw No 104 of 5 February 1992, better known as Law 104/92, is the legislative

reference for assistance, social integration and the rigilbf peoplevith disabilitie$. Legge 5 febbraio

1992, n. 104. Leggguadro per l'assistenza, lintegrazione sociale e i diritti delle persone

handicappate, (GU Serie Generale n.39 ded2-1992- Suppl. Ordinario n. 30).

258 Decreto del Presidente della Rébblica 24 luglio 1996, n. 503, Regolamento recante norme per

I'eliminazione delle barriere architettoniche negli edifici, spazi e servizi pul{i@idi.Serie Generale

n.227 del 2709-1996- Suppl. Ordinario n. 160).
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vehiclesd O lalgo strengthen social inclusion, because the use of driverless vehicles helps
people with limited mobility like all other citizensto participate in social life

96. Elderly people Mobility, the key to maintaining independencéhe same approach
can beapplied to older people who have specific mobility needs and are sometimes limited
in their ability to travel¢ K S & G NI y & LJ2idNditen ®efy sit&bdé Foy/oRlér people,
and some local authorities offer such services on anratged basi&€’. For example, the

aboveY Sy A2y SR DSNXIY o0AffX a5NFFG ! OG 2F GKS C

Road Traffic Act and the Compulsory Insurance Actizii 2 Y 2 Y2 dz& 5 NA ghaty 3 ! O
odemographic change means that more and more older peopleaineg part in road traffic

in order to remain mobile. They often face challenges in using the various means of transport,

for example in finding suitable mobility offers in local public transport-{loar vehicles,
accessibility of stops). Motor vehicli#h autonomous driving functions can increase road

safety due to the more responsive technolygy addition to promoting social inclusion.

The guarantee of a right of access to transport for people with reduced mobility| and
disabilities seems to be @mmmon thread in the different legal regimes studied.

ALFREDses to be a appropriatemobility solution for vulnerable peopjeotably byits
GONI yvalLR2NE PEYRSYRYKRE dzaS OFasSo
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3.3.1.Examination of the right to transport by ¢hEuropean Institutions
3.3.1.1.The right of access to transport versus other rights and freedoms protected by the Treaties

97. The European Affairs Committee already had the opportunity, on four occasions in
2018, to examine the conformity of the provisions of thaftiiaw on mobility guidelines (fr)

with European texts in order to identify possible owsnspositions that would place
constraints on French companies that are not justified by imperatives of general interest and
that are likely to generate distortion®f competition. The Commission monitors the
application by the Member States of European texts in their national legal systems, as is the
case with the designation of the authorities or services responsible for monitoringuO
particulate emissions frm vehicles, and the definition of protective measures and penalties

in the event of failure to comply with European rules. Generally speaking, checks are also
carried out on the protection of personal data recorded by vehicles, concerning their
potential use, which is conditionally possible, in most cases, for safety reasong\tthbugh
certain technologies may seem to favour the right to transport, they matably conflict

with respect for privacy, medical secrecy and, more generally, the issue ana¢rdata
processing. Indeedhe European texts applied by the Commission recall the need to ensure
compliance with the General Data Protection Regulation (GDPR) and the Directive concerning
the processing of personal data and the protection of privaeg the further Deliverable

Study on data protection and consumer rights (information & consént)

ALFREWith this empathic modd concept (EmY, ACE, covering from the inputs from user
biometrics, behaviourand context to the outputs with the emotionahd cognitive state o

2% aDS&aSiT SaSy i s dNF gREnWNUI . eiims R SesadtdBsd B NAfaglerung  des
StraRenverkehrsgesetzes und des Pflichtversicherungsgese2ésa SiG1 1 dzY | dziz2zy2YSy
https://dip21.bundestag.de/dip21/btd/19/274/1927439.pdf

280transport on demand service for people over 70 years of agdrithe city ofCergy, France.
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the users, and its relation with trip services such as ride comfort, ambient control and HMI
feedback) could improve the right to transport by

- promoting passenger information,

- their freedom of choice (the cognitive smart asaidt of ALFRED will also increase the

BSKAOE S LISNFZ2NXI YOS o0e aKINAY3I WRSOAAARY YIF1AYS:
about a critical predicted situation)

- and their comfort €.g. motion sickness) on the one hand, but above all by allowingss]

to certain users who would otherwise limmobile (senior population those over age 65),
non-drivers (e.g. children who are too young to drive) and people with disabilities.

But the SUaaVEhuman centred approach including users in the design progegties
however to process their sensitive personal data.

The reconciliation of different rights must be effectively carried out and compliance |with
regulations, in particular with regard to tteDPRmust be effective.

Legal requirements need to be indied in the design process.

98. The CJEU had the opportunity to rule on the validity of licenses for regular coach
services in Germany under Community law, namely their conformity with Article 95 of the
Treaty on the Functioning of the European Uni@x-Article 75). The latter prohibits
Wiscrimination consisting in the application by a carrier of different rates and conditions of
carriage on the same market on the same transport links on grounds of the country of origin
2NJ RSalAyl A2y 2The QIR BalstiN@dRo#®dompliadde Mihkh& Gooncil
Regulation of 20 June 1991, as amended by Council Regulation N20G&9f 12 June 2008,
which concerns the elimination of discrimination in transport rates and conditions and
prohibits the use ofariffs or the fixing, in any form whatsoever, of discriminatory transport
rates and conditions.

99. hy Wdz & Hn3XZ HnAHuEgment, thé KEupesh Coutt aflJusticéruled

i K lcaimpetsation paid by a public person to a private operator must bedito covering

the costs incurred in discharging public service obligations, taking into account the operator's
revenue and a reasonable profit on the basis of an analysis of the costs incurred by a well
YI'YyF3SR YR | RSljdzr §Sf& SljdzA LIWISR dzy RSNIF 1 Ay3Q

100. Howe\er, on June 13, 2016, the Court of Appeal of Marseille (fr) had occasion to rule
that the criteria thus formulated for assessing the legality of State aid under European Union
law do not, in any event, concern the setting of charges payable by userslaf pabsport
service$®?

101. Generally speaking, State aiig.aid granted directly or indirectly to undertakings by
States, is prohibited as incompatible with European competition rules (article 107 TFEU, ex
article 87 TEC). However, a number of derogatemesprovided for in article 107 TFEU and

I NI A Of S doaid @which inéets thél kekds§ of Woordination of transport or which
corresponds to reimbursement for the discharge of certain obligations inherent in the concept
of a public service shall be chih G A 0 f S & A FK It wiak B the ahFehcd af SuthD
supporting facts that the Greek State was condemned by the CJEU on June 7, 2009 for the
numerous illegal aids it had granted to the airline Olympic Airfays

261 CEEUG280/00 July 24, 2003.

262 CAA Marseille, n°15MA00808, June 13, 2016.
263 pe suprapart 3.1.3. for further details.

264 CECG369/07 July 7, 2009, Commission/Greece.
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3.3.2.The application of the right of accesstransport by the judge in each country
3.3.2.1.In Germany

102. TheBMVI-Federal Ministry of Transport and Digital Infrastructiifés the Ministry

of the German Federal Government responsible for spatial planning, transport and digital
infrastructure. It does not &wve full responsibility for this policy area. Its task is to set the
strategic directions of transport policy, with the Lander implementing the infrastructure
decisions taken by the Federal Transport Infrastructure Plan, which is passed in the form of
a law, on the ground. The German judge, at the federal level, therefore rules on the cases
presented to him on the basis of this law in terms of the right of access to transport.

In addition, the cantonal court has jurisdiction in civil matters for disputesvéen
passengers and hoteliers, carriers and shippers in ports if these disputes concern the
payment of the hotel bill, the payment of transport wages, the transport of a passenger,
without taking into account the value of the dispute.

3.3.2.2.In the United Stats

103. In the United States, the judge applies the texts drawn up by the United States
Department of Transportation, which is the department of the United States federal
executive responsible for transport, created by an act of the United States Congress on
Odi20 SNJ Mmp X ™ dtocsabve thél United Stated Byysurikgia fast, safe, efficient,
accessible, and convenient transportation system that meets our vital national interests and
enhances the quality of life of the American people, today and &t F dzii dzNB Q @

Thus, the American judge had the opportunity to point out that although the car reedain

the preferred mode of transport with regard to the political choices made at both federal

and state level, heid not recognize the individual right to ide a caf®®. American courts

guarantee freedom of movemefff but do not recognize the right of each individual to

choose a method of transpart

2 KAETS ' { O2dz2NIa KI@S y2G4 0SSy AyOt AySR G2 ONSBI
the Supreme Catiseems to defend the freedom of movement that protects the individual

right to travel as a pedestrigf?.

In Oregon v. Mitchell, the Supreme Cdftnoted that the right to interstate travel is a
nebulous legal construct that cannot be grounded in any paldir section of the
Constitution. However, many Supreme Court decisions refer to the right of everyone to travel
between states, referring to structures that involve different modes of transport, tailored to
the economic circumstances of the traveler.

Futhermore, the Philadelphia Court of Appeals recently rejected the appeal by taxi
companies in a case against a platform for connecting with chauffeured transport véfiicles

265 Bundesministerium fur Verkehr und digitale Infrastiur - BMVI

266 Ducan v. ConeéNo. 085705, 2000

267 paul v. Virginig75 U.S. 168, 1869

268 The constitutional Right to Travel: Are some Forms of Transportation More EquaDthars?
Timothy Baldwin, 2006.

269 Oregon vMitchell, 400 U.S. 112 (1970)

2703rd US Circuit Court of Appeals, 27 mars 2018,871 Philadelphia Taxi Association Inc et al versus
Uber Technologies Inc..
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3.3.2.3.In ltaly

104. The Iltalian judicial system is based mainly on civil law. Jurisdictiadministrative
matters lies with the Regional Administrative Couisilfunali Amministrativi Regionadr
TAR) and the Council of Sta@ofisiglio di Stajcand jurisdiction in ordinary civil and criminal
matters lies with magistrates belonging to thalicial system.

It was in this context that, following a complaint by taxi drivers in Italy, Uber was ordered to
cease its activities by a court decision dated 7 April 2017 from the Court of Rome. Indeed,
the Court had found that Uber drivers were not,like taxis, subject to farediked by the
competent administrative authoriti€sand had noted the practice of drivers aléctronic
marauding (picking up passengers on the public highway without prior reservatithis
privilege is reserved for taxiigers. The court also noted the possibility for Uber drivers to
operate in geographical areas other than those for which they had obtained a licence in
violation of the principle of territoriality enshrined in national legislation.

A complaint of unfair ampetition had been filed at the end of 2016 by associations of Italian
taxi drivers. This decision was intended to apply to the vast majority of company of private
passenger transport services by car ("Black", "Lux" or "SUV") and to prohibit all adgertisin

this sector by virtue of another decision handed down by the Court of Turin. Only the
UberEats service (orders and deliveries of meals on wheels) available in several Italian cities
was spared This decision to ban the activity had been taken undeemalty payment of
10,000 euros per day for each offence found and 100 euros for "partner drivers" who would
not comply with this decision. Uber has appealed against this decision. In 2015, a court in
Milan had already banned the operation of UberPop, @ard for transport between private
individuals (similar suspensions have been taken in France and Germany).

However, after an appeal was lodged, the High Court of Rome overturned its decision of 7
April, because although at the time of the first decidiba legislation was intended to evolve
towards a stricter framework for reservation platforms for chauffeured transport vehicles,
an amendment was adopted in the Decreaw Milleproroghe on 27 February 2017 which
postponed the application of these measufé€sThe amendment introduced postponed the
entry into force of the provision on which the appeal lodged by the taxi drivers' associations
was based its adoption had triggered almost a week of demonstrations in Milan, Rome and
Turin.

After this second decisin, only the Uber Black service was able to function again. The other
versions, such as Lux, XL, SUV and VAN, are still prohibited in view of the judgment handed
down on 22 March in Turff?.

3.3.2.4.In Spain

105. The judiciary and the Spanish government have had thexppity to take several
decisions in order to comply with European transport regulatibndeed, Spain was called

to order in April 2016 by the institutions of the European Union which had denounced before
the Court of Justice of Luxembourg the Spanisteetion of the three lorrie$ in force since
2007.The European rule clearly enounce thahy undertaking which has at least one vehicle
must be able to obtain a transport authorisation, without the Member States being able to

271 Used since 2005, thililleproroghe(literally, "one thousand extensiori} is used to extend time
limits provided for by urgent legislative or financial provisions.
272 hitps:/iwww.itespresso.fr/uberreprendreroute-italie-pressiontaxis159888.html
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establish a minimum numbef vehicles as an additional conditlofArticle 5b of Regulation
1071/2009). As a result, the Spanish government has abolished by decree the requirement
of having at least three trucks to set up a company of transport. From now on, only one heavy
goods hicle is sufficient to become a haulier. The only condition is that the lorry must be
less than five years old.

In addition, the main judicial body of the Spanish Basque Country has ruled in favour of the
transporters' federations, which had requestecetbancellation of the tolls installed in 2018

on the roads of Guipuzcoa. The High Court of Justice of the Basque Country annulled the eco
tax implemented in the province of Guipuzcoa, by a decision suspending the tolls on the three
gantries installed at th beginning of the year on the A15 and the National 1 (N1). The
decision was taken following complaints lodged by the Spanish transporters' federations. The
Court of First Instance held thath®e criterion for the use of the-25 and N1 lanes
implemented ér heavy goods vehicles infringes the principle ofdisarimination laid down

in Article 7(3) of European Directive 2011/76/EU". It stated that the installation of the gantry
cranes generated "indirect discrimination between the transport of goods téromn
Guipuzcoa and transport within the provificsince the latter was practically exempt from

the new ecotax, given the location of the gantry craiiés

3.4. Conclusiorg Key messages

The comparative analysis of tdéferent domestidegalsystemtargetedregarding the right
to transport can be summarised and criticised as follows:

U There is nodgeneraf i.eduniversal)right to transport guaranteed in Union or
international laws, but consecration of different rights of the passenger for certain
modes of tansport (as, for example, the right to availability of tickets and
reservationsthe carrier's liability towards the passenger, rights in case of delay,
OFLyOSttliA2yX0E AGK GKS SEOSLIIAZ2Y 2F |y
with reduced mobity or a disabilityonly understood as a guarantee of access to
existing transport servicg®r the existence of alternative offers)

U The EU legal framework for the deployment of Intelligent Transport Systems in the
field of road transport and for interfaxs with other modes of transport, without
enacting a right for the transport user to be informed, is a real « step » towards
improving the effectiveness of the right to transport

U EU ITS or-OSpolicies:while the right to transport is not expressly tatgd, the
efficiency of the transport system, its interoperability, and the improvement of the
information offered to the user are expressly targeted.

i The latest 2020 EU mobility strategy has a clear objective of fair and just mobility for
all, which woull benefit not only people with disabilities or reduced mobility but also
people with low disposable income, people with lowlitéracy and people who live
in rural or peripheral and remote areas, including the outermost regions and islands.

273 https://www.transportinfo.fr/espagnejustice suspendlecotaxe/
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0 The promotionof a multtmodal PSOs system by the latest EU strategy envisaged by

the EuropeanCommission may be an interesting avenue to promote the use of CAV
to meet relevant transport needs of certain less mobile populations.

At the German level, the Basic Law ssets a public policy objective a certain
K2Y23aSyAiraliliAiazy 2F fAQGAy3a O2yRAGAZ2Yya 2y (K
Lebensverhéltnissée 0 = g KAOK KFa | OSNIFAY AYLI Ol 2y
infrastructure choices. Due to the principle of subgiitya the Federation does not

have all the powers of action but sets a strategic framework, with the Lander
implementing on the ground the infrastructure decisions decided by the Federal

CNIF yalLI2NI LYFNIAGNHzOGdzNE tf Iy edasaldey RSEDISN] S
Decisions concerning transport are therefore taken by a nrheNtl structure:The

Bund (BVWP), the Lander, which also present a transport investment plan and

‘transport' public policy guidelines linked to citizens' mobility, and the munitigs

with urban travel and development plans. Based on the notion of 'equal living

conditions', mobility has recently become a central issue. Through the recent public

policies including automated vehicles (among digitalisation, alternative mobilities,

modification of the legal regime of passenger transport, MiMtidal Mobility

Services, improving local transport governadcé | OO0OSaaAoAt AGe FyR 20
now seen as indispensable for equal living conditiofise 2021 draft law on

autonomous drivig?” includes for the first time in national legislation ethical

principles for the operation of CA¥thical rules for selfiriving computers).

In Italy, Transport policys organised on a regional level. The right of access to
transport is guaranteed biaw in the context of strikes through the obligation to
implement a minimum service, which respects the fundamental freedom to come
and go. The MIT's new approach to infrastructure policy places the needs of citizens
and businesses at the centre of govermmh action, and promotes infrastructure as

a means of satisfying the demand for mobility of passengers and goods and
connecting areas of the country (particularly cities, industrial centres and places of
major tourist interest are specially targeted) thiglu measures that are useful for
economic development and proportionate to needs. CAV are part of this new
strategy under legal development, based on the concepgudfityé @®

In Spain, the 2013 reform of the Land Transport Act improves users' right to

information and transparency (public data). In 2015, a regulation enshrines that

public authorities guarantee mobility at a reasonable cost and time, with a

preference to public and collective transport and encourages pedestrian and bicycle

travel. And the tet establishes the basic criteria for land use, includes that of

complying "...with the principles of universal accessibiyp Y2X R RGR G { I FS=
{dzalilAylrofS YR /2yySOGSR az2oAfAde {GNI (GS3¢
from September to Decerar 2020. A document with the conclusions of the Open

Dialogue on Mobility will be published soon. The work of building the correct

274'gqual living conditions'
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circulation of autonomous vetlies in predefined operationalreas
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regulation governing the use of autonomous vehicles is in process. However the link
0SG6SSyYy A YLINE @Ay sspaidfy2pedpl&Ma canvi@ drivd (Aoiné =
elderly or peoplewith disabilities minors or people without a driving licence) to
access flexible and personalised mobility and CAV is already done

U In USA, there is noniversalright to publictransportation at fe@ral level but some
specific rights guaranteed for persongth disabilities- persons with reduced
mobility. The USA seems to be culturally very attached to the personally owned car
and public policies relating to CAVs are a constant reminder of tlilismstking
expressly room for the personal car in the recent doctrine. It seems to be a specificity
compared to the other national law and policy frameworks studied.

U The effectiveness of a right to transport can be widely discussed. In some countries,
it has not been established as a right but is invoked in public policy, while in others,
even if it is enshrined, it does not appear to be accompanied by the means to make
it effective and enforceablddowever, the legal effectiveness of a right of access to
transport for people with reduced mobility and disabilities seems to be a common
thread in the different legal regimes studied. They all provide specific legal provisions
in order to guarantee its effectiveness.
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The examination of theebal issues related to the right of access to transport with the
implementation of CAV in future transport systems and its impact on the notion of mobility
is,on theprinciple, unquestionably very favourable.

There is no doubt that the deployment of tli8AV, insofar as it will offer a new, alternative,
and complementary transport service, is likely to strengthen the effectiveness of a right to
transport which is not, in general anekcept for PRM’6, a universally guaranteed and
enforceable rightunlike the freedom to come and go, which is enshrined as a fundamental
freedom in all the legal systems studied.

Its polymorphic nature from a service point of view, itdgntial to adapt to the user through
artificial intelligence implemented in the frameworkldMl, is undoubtedly an advantage for
people excluded fronconventionaltransport systems. From this point of view, all the public
policies studied consider PRM and rural and sparsely populated areas as being a privileged
target for the deployment of CAV.

In this respect, the notion of "mobility”, which now frequently appears alongside the notion
of transport or in its place, is significant. It seems to imply that it does not only cover access
to public transport, with a vision focused solely on transpuafitaistructure.But it should also

be understood as access for people, especially the most vulnerable, through support if
necessary, to local services and functions on the one hand, and to information on how to
access them on the other.

Beyond the socialithension of the right to mobility, it seems to be part of a territorial
dimension of this right, adapted to the needs of the population at any point in the territory
of the States studied. The most salient aspect therefore seems to be the refocusing on the
level of the individual and no longer from a collective point of view to ensure equity,
inclusiveness and accessibility of the transport offer.

In this sense, the right to transport, conceived as a means of ensuring the mobility of citizens,
seems to beenewed insofar as it would constitute an effective support for the freeddm
movement for each individual, in all their diversity.

However, this positive approach still faces multiple obstacles, including legal ones, which
affect the current legal frameark of CAV.

For the time being, the regulation is essentially geared towards establishing a technical
framework which is not even harmonised yet.

Though he very definition of CAV is still discordamthe various legal systems and even at
European levie

Law is also a marker of the cultural imprint. It is therefore useful to compare how the legal
introduction of CAV may impadh concretoon the conception of the right to transport.
Beyond the rhetoric of the public authorities announcing negulatiors related to CAV, it

is necessary to look at the positive and substantive law alone, and from this point of view,
the deviation from what is expected is still significant.

There is no "universal" legal definition of the automated and connected veliicltee SAE
technical standard has become an almost universal reference that has penetrated the legal
sphere expressly, sometimes formally (as well as WP29 or EU), beyond these common
technical characteristics, the qualifications and legal regimes divergeaf@Avhderstood

76t SNE2Yad 6AGK NBRIZOSR Y20Af &¢
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have thus appeared in the legal order in various ways. First, and often, througbimgding
standards, and then, little by little, in the contextra@gulatory texts.

The UNECE WP1, which presides over the work of the Vienna Convention on Road Traffic,

refers to "automated driving systemisn this communication strategsince an amendment

entered in force in 2016 . But, in reality, the text is aimed\Aehicle systems which influence

the way vehicles are driven There is no precision in the Vienna convention that could allow

dza G2 RSUSNXAYS gKIFG GKS O2yOSLIWi 2F &l RNAR@S
means: does the driver have theiehicle under control when the ADS is being activated? A

divergence of interpretation then emerged between the signatory countries, even within the

member states of the European Union. Finally, an amendment to the convention introducing

in fact highly anddlly automated vehicles voted in September 2020 that finally addressed

this major issue by removing the requirement for a driver for any vehicle under certain
conditions. The previous definition of the term « ADS » is included at article 1. «

0 | Auiotated driving systedh NBFSNBR G2 || GSKAOfS aeaidsSy (Kl
software to exercise dynamic control of a vehicle on a sustained basis». The amendment

should come into force on 22 July 2022.

At the community levelEuropean Union adopted in 2018 bwn definition too. But most of

the innovative technical provisions specific to CAV are only applicable from 6 July 2022.
Notwithstandingthis international frameworkn which the USA is not otherwise locked in,
many countries have adopted their own dgfions. In this respect, it should be noted that,
even if the names are sometimes similar, they do not cover the same definition. An effort at
harmonisation would be not only welcome but necessary.

The same view can be taken with regard to the legal éawrks governing the circulation of

CAYV at a domestic level. The legal frameworks are, for some, at the stage of experimentation

and not of deployment (USAnited States Congress seems to fail to agree on federal
regulations, Spain emerges fromméde andinterestingpublic consultation phase and Italy

seems to be focused amviewing its legal framework for experimentation and developing
connectivity).France has adopted a legal framework that does not yet allow for the removal

of the driver, which i®nly planned forSeptember2022at least,through Automated road

G NJ y & LJ2 Nieeding raniot® ¥it@réentionand RSLJX 28 SR 2y LINBRSTAYSR
GF2NJ 0KS LJzN1J2aS 2F LINPOGARAY3I | 02ttt SOGABS 2NJ
road,ork  LINR @I G4 S LI & a Sy AtsrTirst dalframelRokIadopted MIZKLD S ¢ ©

but rather symbolic, which in fact imposed the presence of a drisermany is in the process

of adapting legislation that will allow the deployment driverlessCAVneeding a remote

intervention toa Unlike France, Germany provides for immediate application of theltaw.

should be noted that in both cases, the role of the supervisor is still more than essential in

the decision making process.

The first obstacle is afourse a technical one: although the legal frameworks currently in
place for the deployment phase are limited to weéfined ODD, they are conceived in the
abstract. However, the presentation of the German draft law itself points out that some areas
will be de factoexcluded €.g."level crossings without barriers or adjacent paths of fields and
forests'?’’) as they are too complex areas where human interaction is still indispensable.
Indeed, some areas could be excluded, especially in rural areas.

277 Deutscher Bundesta@prucksache 19/27439, p. 22.
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Above dl| the aforementioned legislation focuses on the functional obligations of the
avehiclet and other stakeholders (supervisor, manufacturer, etc.) as well as their liability and
insurance issues, and seems to neglect to rethink the integration of the CAMhat
transport system and to consider its place as a "transport service". In particular, the person
of the "CAV passenger" should be better understood from a legal point of view, especially
from the point of view of information on his or her rights andightions.

Howeverthe conceptof transport is based on a welefined legal architecture giving a
important place to the notion of the driveamong others- which is undermined by the
introduction of the CAV.

For the time being, the regulations studieseem to neglect the legal overhaul of the
transport system from the service point of view, which may constitute an obstacle to the
implementation of the CAV, and therefore to its deployment, which is supposed to promote
the effectiveness of the right toransport. The CAV use cases that are often referred to in
order to make up for thenadequacies or gapsf the current transport offer could be
explicitly included in théaw texts in order to acquire legal recognitidinat would facilitate

their implemerntation. In view of the state of the aforementioned current legal arrangements

in France and Germany, the risk that could be identified is that of simply replacing regular
public transport lines, without any emphasis on the deployment of a complementary or
alternative offerthat CA\tould provide.

In this respect, it is important to note that, although tR&Mmobility is specifically targeted

in the discourse of all public authorities, no legally binding link seems to be established
between the mobility othis category of population and the use of CAV. However, the CAV
accessibility should not only be understood in terms of its physical and material design, as
any motorised land vehicle, but also should impose the accessibility of theHdithermore,

while it seems that the CAV could, in absolute terms, be an appropriate solution for people
excluded from the current transpaation system, withits adapted architecture andts
adaptable HMI, it is also necessary to think about the service upstreadeniry into the
vehiclé in orderto ensure, particularly in the context of the MaaS currently being promoted,
that peoplewith low technology literacyor low-skillsdo not come up against an obstacle
from the point of view ofithe digital dividé. While the CA\tself seems to be adaptable to

the user, the service provider offering it (commercial, pubditc,), which is its essential
accessory, must be able to offer a service that is just as adapted.

Generally speaking, in order to encourage the CAV deployneensideration should be
given to imposing information or even training adapted to all user profiles for this new
transport offer, not only at the time of the sale or rental of a CAV but for all types of use. This
could appropriately be a condition of treafety assessment.

Finally, the right to mobility may be hampered by citizens' fears about the CAV movement in
public space. Safety is an inherent issue in the right to transport in that it can be an obstacle
to mobility if it is not provided, whether thiack of safety is imagined or real. However, if the
technical aspect of the traditional vehicle (manufacturing, maintenance) is well regulated and
well integrated into society, the ADS that will henceforth perform the driving task should not
put road uses at risk.

It might therefore be necessary to regulate situations described as "dilemmatic" so that the
citizen would have the assurance or, at least would be aware, of the legal framework
underlying the parameters of CAV programming that must comply éhstdutive values of

rule of law. Following the example of Germany, which has taken a first, albeit timid, step
towards democratic arbitration by lawmakers.
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Finally, and to link téurther work ondata protection and consumer righti the project, it

isworth recalling that the data processitiggueis inherent in the CAWse and connectivity

more generally.The latterFrench and German laws have begun to legislate on this issue.

While the data processing related to CAV, particularly personal data,mpmpve the right

to transport by allowing it to function optimally, the question of reconciliation with other
rights and freedomsg KA OK AYFTNRAYIASYSydQa NR&A] Aad OANIdz €
personal data (respect for private and family lif;medical secrecy, etc.} and its

consubstantial issue of consent, arises in a significant manner.
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ANNEX 1: The freedom to come and go, recognition of a freedom attached to the
human person

In the context of the development of humaights (A), it is necessary to look at the sources

of the freedom to come and go in order to understand its gen@idt will be seen that the
freedom to come and go is, first and foremost, a freedom that claims to be universal, yet is
exercised solelyhrough the prism of the sovereign Sta¢€) and which in reality implies
freedom of choice among the ways in which it is exerc{§@d

A. The Context of Human Rights Development

Rights of the individualMobility is first and foremost a human freedomatipasses through

the body, as opposed to an intellectual freedomg. freedom of belief). It is therefore
attached to the physical person and is understood aeetiom' of movement, movement

or displacement guaranteeing the possibility of going frore pface to another. In France,

the term 'freedom to come and das used. It thus comes under people's power of-self
determination, their ability to act autonomously and to choose their own behaviour. It is a
notion that has not always been attached to timan person. Indeed, the slaves of
antiquity were by definition deprived of this freedom of movement. In the Middle Ages, serfs
who were attached to a piece of land could not leave it. The numerous tolls, maintained or
institutionalized under the AncieRégime (Old Regime), and which hindered the exercise of
this freedom, were abolished during the French Revolution. Benjamin Constant, questioning
what is meant by the word freedom, explains thktis the right for everyone ... to come and

go, without obtining permission, and without giving an account of their motives or
actions®’8, This freedom would thus be part of the fundamental righks 'hature?”
because it is part of the essential rights in that they condition the reality of other rights. These
arerights predating any organized society, universal because they are attached to the human
person. This question has very early animated the philosophers, and therefore the jurists
who are in charge of transposing this issue into law.

Human RightsHuman mjhts thus emerge thanks to an important historical movement and
the drafting of texts considered fundamental that will liitkw" and 'human persoh This is

the case of theMagna Carta written in 1215, which proclaims in England for the first time
rightssuch as the right to property, the freedom to come and go in peacetime or even certain
guarantees of the criminal trial (impartiality of judges, intervention of a jury, legality,
necessity and proportionality of sentences...). Later, Bile of Rightof 1689 set forth the
superiority of essential rights, and thi¢abeas Corpus Aof 1679 laid the foundations for
individual liberty. The Declaration of Independence of the United States signed in July 1776
proclaimed that &all men are created equal, that ¢ly are endowed by their Creator with
certain inalienable rights, and that these rights include life, liberty and the pursuit of
happiness>. The U.S. Constitution of 1787 will include amendments that will contain as many
essential rights. In France, thidclaration of the Rights of Man and of the Citizgn1789
emphasized the abstract and universalist characteristics that are the fundamental
characteristics of these rights. International law thus generally refers to human rights or
more precisely to MumanRights. This was followed by the internationalisation of these
rights, a manifestation of the international protection that was to be accorded to these rights.

278in De la liberté des Anciens comparée a celle des modetisesurs prononcé en 1819.
27%rights relating to the body, to personal &dom ...
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In the twentieth century, the United Nations made a major contribution to this movement,
in acordance with the spirit of th&an Francisco Charteir 1945. It is precisely théniversal
Declaration of Human Righéslopted by the United Nations General Assembly in Paris on 10
December 1948 that constitutes the reference text at the internationaglleOn a regional
level, the Council of Europe created in 1949 the most developed and effective regional
system for the protection of rights and freedoms, thattoé European Convention on Human
Rights This is how a genuine international human rightangtard will emerge, which
nevertheless remains the hallmark of a very Western conception of rights, without regard for
cultural relativism.

Human rights and civil libertiesAs J. Rivero stated, human rights constituteganteral,
permanent, alegal cate@ry". They are then "essential attributes of the person, existing
independently of their consecration in positive 18 They would impose themselves both
horizontally, in the relations between individuals, but also, in a more classical sense,
vertically. Civil liberties would thus be the legal translation, by a given political system, of
human rights which ".correspond to human rights that their recognition and development
by the State have inserted into positive law. ». They would be a set of righenforceable
against the State and public persons. This is, moreover, the full meaning of the reference to
the concept of tivil liberty in article 34 of the 1958 Constitution, which states that the law
lays down the rules concerning théduhdamental garantees granted to citizens for the
exercise of civil libertiswith a view to protecting the legislature from the administration.
From this point of view, the law is the first guarantee of liberties, with regard to the
regulatory power. This notion ihe fruit of a vision and an era when the law was not
controlled, that of the Legal Stat& It has now been overtaken by the notion of fundamental
rights and freedoms and by the notion of theule of law' which is consubstantial with it.

Human rights, wil liberties and fundamental rights A third category of qualification of
these rights and freedoms has emerged, under the headinduoidamental. Affirmed by
positive law, this category is characterized, according to some authors, by a strengthening
the guarantees both in terms of standards of recognition and modalities of protégtion
There would thus be a hierarchy between the various civil liberties and some would be better
protected than others, in order to benefit from protection at the constitutal or
supranational level. Thus, the Constitutional Council has enshrined several freedoms as
"fundamental. Transposed from the German concept of thelé of law, this notion implies

that certain rights and freedoms enjoy a more solid legal basis,tauke existence of a
higher norm in the hierarchy of norms, sugegal, whether enshrined in the Constitution or

in a treaty, which is binding on the executive power but also on the legislature. In France, it
is the Constitutional Council which has teEare endeavoured to confer a constitutional
value on certain freedoms, thus becoming the guarantor of fundamental freedoms. However,
not all of them have been enshrined as such

First generation rights Historically, freedom and its various corollariéscluding the
freedom to come and go, is part of what the authors have been able to descridasis "
generation right§, rights and freedoms that would have appeared in the first phase of the
theory's construction, which was then built in reaction to tBate.

First generation rights Second generation rightg | Third  generation  rightg
«economic and  socig known as Solidarity rights»
rights »

280 Jean Riverd,ibertés publiques, vol. 1 : Les droit de I'homagis, PUF, coll. « Thémis Droit », juillet
2003, 9e éd. (1re éd. 1973).

281 Drojt des libertés fondamentalesous la direction de Louis Favoreu, Dalloz, Pré&ig édition,
2015.
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Liberty Right to education

Equality Right of asylum Right to a  healthy

Security Right to work environment

property Equality between Men an( Precautionary Principle
Women Right to peace

Right to strike

Right to determine working
conditions

Protection of family anc
health

These are rights implying a freedom to do rather than rights to claim. Marked by a liberal
state of mind, these rights establish the freedoms relating to physical conditions of existence
and those relating to intellectual conditions of existence, the latter necessarily deriving from
the former from the point of view of their effectivenes3.He ights of 1789 impose on society
only one negative obligation: not to do anything that would paralyze their" fRiverc®?).

It is in this context that the freedom to come and go is consecrated.

B. The genesis of a freedom: the sources

Internal sources Thefreedom to come and go appears, philosophically and historically, as
an illustration of the general principle of freedom enshrined in Brexlaration of the Rights

of Man and of the Citizenf 26 August 178%° . The Constitutional Judges very quickly
dissaiated it from it to make it a value per se. Moreover, the Constitutional Council did not
- curiously enough immediately establish a link between this text and the freedom of
movement. It invoked it in a decision of 1 July 191w relating to certairworks linking
national or departmental roadsknown as the Toll Bridge’sdecisiorf®*, establishing it as a
principle of constitutional value. In other decisiéfs it referred to 'tonstitutionally
guaranteed public freedoms, including the freedom to contegih. Later, the Judges of the
Constitutional Court will clearly classify it among tfendamental rights and freedorhisn

their decision of 22 April 199%. Finally, the Constitutional Judge considerétht among

the freedoms constitutionally guaranteede the freedom to come and go ... protected by
articles 2 and 4 of the Declaration of the Rights of Man and of the Citizen of?4’78%e

282 Jean Rivero, Libertés publiques, vol. 1 : Les droit de I'homme, Paris, PUE Todlimis Droit »,

juillet 2003, 9e éd. (1re éd. 1973).

283 Article 2:«The goal of any political association is the conservation of the natural and
imprescriptible rights o man. These rights are liberty, property, safety and resistance against
oppressions; article 4: «Liberty consists of doing anything which does not harm others: thus, the
exercise of the natural rights of each man has only those borders which adserengmbers of the
society the fruition of these same rights. These borders can be determined only by the law
284Décision n° 7407 DC du 12 juillet 1979, Loi relative a certains ouvrages reliant les voies nationales
ou départementalegdOdu 13 juillet B79: "Considering, on the one hand, that if the freedom to come
FYR 32 Aa | LINAY OA LIREPLOZIFp. 1BIWyndté A Badeied.2 y I f O f dzSdddé
285 par exemple, Cons. const., 18 janv. 1995, n3%2 DC, Loi d'orientation et de programmation
relativea la sécurité JO21 janv. 1995, p. 1154.

286 Décision n° 9889 DC du 22 avril 1997, Loi portant diverses dispositions relatives a l'immigration,
JO25 avr. 1997, p. 6271.

287 Décision n° 200367 DC du 13 mars 2003, Loi pour la sécurité intéried@&9 mars 2003, p. 4789),

ou ultérieurement décision n° 20eE32 DC du 19 janvier 2006, Loi relative a la lutte contre le
terrorisme,JO24 janv. 2006, p. 1138.
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Tribunal of Conflicts had in fact previously paved the way in a decision of 9 Jur€1986
followed by the Council obtate in a decision of the Council of State assembly of 8 April
1987%° thus giving priority to national sources to which more recent international sources
necessarily referred. As early as 1984, the Court of Cassation had qualified the said freedom
as 'fundamentat without, however, referring expressly tait.

Freedom to come and go and individual freedorfihe natural filiation between these two
concepts has not been clearly understood from a legal point of view. Initially, the freedom to
come and go maliave appeared to be part of individual freedom. Thus, in his decision of 13
August 199%* relating to the Act on immigration control and the conditions of entry,
reception and residence of foreigners in Fratice constitutional judge stated thaginong

these rights and freedoms are individual freedom and security, in particular the freedom to
come and gb It was as if the freedom to come and go was a corollary of individual freedom.
However, the Constitutional Council was going to dissociate them defilyitto make them

two distinct values, individual freedom thus coming closer to what some would call
"securityh Divarceé will be pronounced by the Constitutional Council in its aforementioned
decision of 13 March 2003, in which it distinguishesntng he constitutionally guaranteed
freedoms, between the freedom to come and go and respect for privamythe one hand

and 'individual freedorti on the other. In accordance with what has already been said,
individual freedom is then refocused on the notiohsecurity. In French law, the right to
security®?is the subject of particularly strong specific protection, since it is protected under
the heading of individual freedom referred to in article 66 of the ConstitdfforiThis
dissociation is not without edanation insofar as it makes it possible to establish the
legitimacy of the office of the administrative judge in the protection of this right. Indeed,
article 66 of the Constitution relating to individual freedemvhich was established as a
oFundamental Principle Recognized by the Laws of the Republicot Cw|[ w0 0e 0
Constitutional Council in its decision of 12 January 1977 on skarth of vehiclé$* -
reaffirms this principle and entrusts custody of it to the judicial authority, under the terms of
the same decision. Thus, the administrative judge is fully empowered to exercise control over
the freedom to come and g&. Thus, the Act of 30 June 2000 on summary proceedings
before the administrative court®® allows the latter to act in order to safeguard a

28T, confl., 9 juin 1986, n° 02434cw«cat ¢/ Trésorier payeur général du Bsn» Rec.CE1986, p.
301:"that this right is recognized by the Declaration of the Rights of Man and of the Citizen tf 1789
29 CE, 8 avr. 1987, n° 55895, Ministre de I'Intérieur et de la Décentralisation ¢/ PRier CE987,

p. 128.

20 Cass. 1re civ., 28 nov. 1984a[8ts], n° 8316.552, n° 83.4.046, Bonnet, Buisson, Lisztmasull.
civ.1984, I, n° 321.

291 Décision n° 9325 DC du 13 ao(t 1993, Loi relative a la maitrise de I'immigration et aux conditions
d'entrée, d'accueil et de séjour des étrangers en Frad©&g8 aolt 1993.

27Right to freedom from arbitrary arrest and detention.

2% b2 2yS akKlff 0SS FINDAGNINAREE RSGFIAYSRO®

The Judicial Authority, guardian of the freedom of the individual, shall ensure compliance with this
principle in the conditions laid down by sit ».

294 Décision n° 795 DC du 12 janvier 1977, Loi autorisant la visite des véhicules en vue de la recherche
et de la prévention des infractions pénalé&du 13 janvier 1976, page 344.

2% Recently again, see T. confl., 12 févr. 2018, n° ¥1hPdwithholding the identity documents of a
foreigner suspected of document fraud when he is admitted to France beyond the time strictly
necessary for identity control and the regularity of his situation, the border police infringe on the
freedom of movement of thperson concerned by placing him in a waiting zone. However, this freedom
does not fall within the scope of "individual liberty" within theeaning of article 66 of the
Constitution, so that such an infringement is not likely to characterize an asdaailtofclusions of
compensation therefore fall within the jurisdiction of the administrative cowpt

2% 0i n°2006697 du 30 juin 2000 relative au référé devant les juridictions administraili®&sr juill.

2000, p. 9948.
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fundamental freedom under the provisions of article L. 22CJA". Moreover, one of the

first decisions taken in this area concerns the freedom to come and go, in the case of a refusal
to renew a passpoft®. That said, there is sometimes a fine line betwéas two concepts.

In reality, reference must be made to security when the freedom to come and go is totally
suppressed in order to check whether the conditions of arrest and detention are not
arbitrary, since article 2 of thBeclaration of Human Righédlows the freedom to come and

go without being arbitrarily arrested or detained.

Freedom to come and go and personal freedoihe relay will be taken by a concept, which
disappeared for a while, then reactivated, whichgersonal freedorty which will herceforth

be considered as the matrix of multiple freedoms protecting the rights of the individual
within it?®*°, The Constitutional Council clearly revived this concept in two decisions of 18
December 200%°, the last of which affirmed that freedom of marriageea component of
personal freedom, the latter being based explicitly on articles 2 and 4 of the Declaration of
1789. Then, the Constitutional Council emphasized that the freedom to come andao is "
component of personal freedom protected by articles @ 4mf the Declaration of 178%™~

The freedom to come and go is now clearly dissociated fraividualfreedom to be better
linked to personal freedom. Thus the Council of State has followed in the footsteps of the
Constitutional Council and has taken the notion of personal freedom in matters of
summary proceedings.

European sourcesWith regard to the concept enshrined in Community law, freedom of
movement is at the heart of European constructiotiie' free movement of [...] persons [...]
shall be engred' (Article 26 § 2 TFEU). Initially specific to Community nationals exercising an
employed or selfemployed activity, this right impliegd' move freely within the territory of

the Member States for this purpdsgArticle 45 §3b), and this independenty the issue of

a residence permit, the CJEC will everif€ayhe Maastricht Treaty of 1992 will enshrine the
extension of this freedom to all European citizens. According to Article 21 § 1"&V&y
citizen of the Union has the right to move and residely within the territory of the Member
States..". ». In the judgment of 17 September 200RBatimbast and 'R%, the Court of Justice

of the European Communities accepted to give direct effect to this article. The Court of
Justice of the European Union woroutinely qualifies freedom of movement as
"fundamentat3®%. The Charter of Fundamental Rights of the European Uninclaimed in

Nice in December 2000 which theTreaty of Lisbornonferred the same legal value as the
Treaties confirms the fundamersl right nature of this freedoi®. Its Article 15.2 states that

29%When dealing with an applicatiaof this type that is justified by the urgent nature of the case, the

urgent applications judge may order all measures required to safeguard a fundamental freedom that

has been seriously infringed by a legal person governed by public law or an orgamjsatamed by

private law with responsibility for the management of a public service, in the exercise of its powers, in

a manner that is clearly illegal. The urgent applications judge will make a ruling within 48.hours

28 CE, ord., 9 janv. 2001 Desperthes228928Rec. CE001, p. 1.

29 Décision n° 8244 DC du 20 juillet 1988, Loi portant amnisii@21 juill. 1988, p. 9448.

30Dgcision n° 200887 D[ 2 A LI NIl yid RSOSYGNItAalGA2Yy Sy YIGASNS
Si ONBIyl dzy NIBVEE§Caas. Y7doyirhaYofiidiet RO léCeinbre 2003, page 21686

et décision du 20 novembre 2003 n° 2004 D[ 2A NBf F 0AOS t 1 YIndiNxasS RS f
des étrangers en France et a la nationali®du 27 novembre 2003, page 20154.

301Cors. const., 9 juill. 2010, n° 2013 QPC, Orient O. et alO10 juill. 2010, p. 1284%.Cons. const.,

7 juin 2013, n° 201318 QPC, consid. 1209 juin 2013, p. 9630.

302CJCE, 8 avr. 1976Reyen aff. 48/75 Rec. CICR76, p. 497.

803CJCE, 17 se®002, aff. @13/99 :Rec. CJCGID02, I, p. 7091.

804 CJCE, 11 juill. 2002, aff224/98, D'hoop Rec.CIJCR002, I, p. 6191¢ CICE, 2 oct. 2003, aff. C

148/02, Carlos Garcia AvellRec. CJCIB03, |, p. 11613.

305Charter of Fundamental Rights of ther&pean UnionJOCE 364,18.12.2000, pl.
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"Every citizen of the Union has the freedom to seek employment, to work, to exercise the right
of establishment and to provide services in any Member St&itizenship and freedom of
movementare now undeniably linked. Thigbuntry nationals are, however, from this point

of view, subject to the beginnings of a Community status under the new Titl¥idds,
asylum, immigration and other policies related to the free movement of persosarted

into the Treaty of Roméy theTreaty of AmsterdamThe Charter of Fundamental Rights also
contains an Article 48° which takes up this distinction between Community nationals and
third-country nationals residing legally in the territory of a Member &tdthe Schengen
Agreement®’, which are binding on all the continental countries, organize the free
movement of persons and therefore of foreigners who have lawfully entered the area they
create, namely the Schengen area. This area is extended to theotasiof all States bound

by the Schengen acquis, which has now been integrated into the European Union since the
Treaty of Amsterdadi®. These agreements are based on the abolition of controls at internal
borders i.e. those common to the Member States, tifper with the strengthening of
controls at external borders.e.those with third countrie¥®.

306 gArticle 45- Freedom of movement and of residence

1. Every citizen of the Union has the right to move and reside freely within the territory of the Member
States.2. Freedom of movement and residence may batgd in accordance with the Treaties, to
yIEGAz2ylLfta 2F GKANR O2dzyiNASa fS3arftte NBaARSyld Ay i
307 Schengen Agreements, June 14 19BBCE° L 239, 22 sept. 2000, p. 19.
308 The Schengen area, composed of 26 countries, shoultderabnfused with the European Union,
which today has 26 Member States. While all but six EU Member States are part of Schenggd, non
countries such as Iceland, Norway, Switzerland and Lichtenstein bring the number of Schengen
countries to 26. Ireland ahthe United Kingdom (members until Dec. 2020) maintain certain
derogations and manage their own travel area, while with Bulgaria, Croatia, Cyprus and Romania
border controls remain with the Schengen area.
309There are, of course, limitations provided forthe texts. Article 4583 of the TFEU refers to a public
health ground in addition to public policy and public security to justify national limitations on free
movement. Article 5281 TFEU, on the other hand, authorises a special regime for foreign sational
justified on grounds of public health again, in addition to public policy and public security as regards
establishment and, in combination with Article 62 TFEU, as regards the freedom to provide services.
These limitations provided for by the Treaty anade explicit in the Directive of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the territory
of the Member States (Dir. no. 2004/38 of the P& Parl. and Cons. EU, 29 Apr. 2@dH, 158 30
Apr., Art. 27).Due to COVH29, a number of Member States have unilaterally taken measures
restricting freedom of movement, on the basis of Articles 25 and/or, as the case may be, 28 of the
Schengen Borders Code on the grounds of a serious thrgathiic policy or internal security of a
Member State in the Schengen are&fRegulation (EU) 2016/399 of the European Parliament and of
the Council of 9 March 2016 on a Union Code on the rules governing the movement of persons across
borders (Schengen Baers Code)OJ L77, 23.3.2016, p. ¢62.). On 16 March, the European
Commission published guidelines on, among other things, mobility at the external and internal borders
of the 27 Member States (Information from european union institutions, bodies, effind agencies,
European Commission, 2020/C 86 1/01, CaddGuidelines for border management measures to
protect health and ensure the availability of goods and essential ser@d&d,Cl 86/1 16.03.20).

To explore the issue further, readtheverycdm 6 S I NIAOf S o0& / & . 2NARSa Y av
reconsidére la question de ses frontiéres par temps de coronavitst dest A S dzE  LReW@ LI & 8¢ =
de I'Union européenneuv p HAHA lbJeespirse td thed Covi® pandemic, Europe is
compartmentalzing itself without necessarily coordinating. From Rome to Nicosia, via Warsaw,
Amsterdam, Paris, Madrid, Prague or Ljubljana, the decisions to close the national borders are
multiplying, while the external borders of the Union and the Schengen are@nvdirr closed for a
period of 30 days from March 17, 2020. As unprecedented as it may be, the reintroduction of borders
in Europe in times of coronavirus today calls for a certain number of questions with regard in particular
to the principles of Union lawnd of its conception of the border. Nationalist withdrawal or truly
LINEGSOGADBS O6FNNASNI OFLIofS 2F adSYYAy3a (GKS ALINBIR
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International sources At the European regional level, the provisions of Article 2(2) of
Protocol No 4 to the European Convention on Human Ri§htscognize cgain rights and
freedoms other than those already included in the Convention and guarantee freedom of
movement for persons lawfully residing on the territory of a Member State. This right is
generally understood to be subject to such restrictions as aeessary in a democratic
society to various aspects of public order as are enumerated in the text or for the protection
of the rights and freedoms of others. Such restrictions must have a legaf'basid the
Court shall review whether they are justifiedhdch proportionate. In international law,
essentially*? the Universal Declaration of Human Rightshich is not bindint®, contains an
Article 13 recognizing that "everyone has the right to liberty of movement ... within the
borders of a State". Article 12 dfie International Covenant on Civil and Political Rights
(ICCPR}* adopted in 1966 and which entered into force on 16 December 1976, contains a
§ 1 which reads:Everyone lawfully within the territory of a State shall have the right to liberty
of movemen...", which will make it a genuine tool of protection of international scéépe

C. Auniversal freedom exercised through the prism of the State

Universality. It is constant that all men must enjoy the freedom to come and go. Thus, the
Constitutional Cancil, in its decision of 13 August 19%3lists the freedom to come and go
among the rights and freedoms enjoyed by all those, including foreigners, residing in the

310 GArticle 2¢ Freedom of movement

1Everyone lawfully within the territory of a State shall, withiat tierritory, have the right to liberty of
movement and freedom to choose his residence.

2Everyone shall be free to leave any country, including his own.

3No restrictions shall be placed on the exercise of these rights other than such as are in accordance
with law and are necessary in a democratic society in the interests of national security or public safety,
for the maintenance of ordre public, for the prevention of crime, for the protection of health or morals,
or for the protection of the rights and fdoms of others.

4The rights set forth in paragraph 1 may also be subject, in particular areas, to restrictions imposed in
accordance with law and justified by the public interest in a democratic sdciety

311 CEDH, 23 mai 2001, Deniczci, 8 40%DH, lewjll. 2004, Santoro c/ Italie, § 45.

812This freedom of movement will also be recognized in other international instruments, such as the
International Convention on the Elimination of All Forms of Racial Discrimination of 21 December 1965
(Conv., 21 Dec. 186art. 5/d) i and ii), or article 26 of the 1951 Convention relating to the Status of
Refugees.

313Before ruling on the plea alleging a violation of the Universal Declaration, the French administrative
judge dismisses it classically for inoperability wébard to the legal nature of this text, in the absence

of ratification. When responding to this plea, the administrative judge frequently emphasizes that the
Declaration does not constitute a treaty of international law, that it does not appear among the
diplomatic texts that have been ratified under the conditions set by article 55 of the Constitution of
October 4, 1958, or that the mere publication of the text in the Official Journal is not sufficient to give
it a higher value than those of the laws.

3140pened for signature in New York on December 19, 1966, entered into force for France on February
4, 1981 - Published by Decree No.-88 of January 29, 19810QFeb. 1, 1981.

315Direct invocability before the administrative judge of some of its provisionsawvex., CE, 21 oct.
2005, n° 285577, Association Aidesbonp. 438 ; CE, 22 oct. 2010, n° 301572, Mme Bleitlaeton

p. 399.

316 Décision n° 9325 DC du 13 ao(t 1993, Loi relative a la maitrise de I'immigration et aux conditions
d'entrée, d'accueil etle séjour des étrangers en Frand®18 aolt 1993, p. 11722.
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territory of the Republic. The movement of sex worker®r sick person8® cannot be
arbitrarily restricted. From this freedom derives the freedom to determine one's residence
freely, which constitutes its corollary, albeit an autonomous one.

The prism of the Statelnternational texts will recognize, in terms which are not always
identical, theright to freedom of movement of nationals and foreigners. Thus, the right to
move freely is recognized to foreigners only if they are in a regular situation (Conv. EDH,
Protocol No. 4, Art. 2 § 1), or are lawfully on the territory of a State (ICCPR2Artl). And

there is a consensus that the principle of equality is not violated because these two categories
of persons are not placed in an identical situatfénindeed, the freedom to come and go

has been constructed in mirror image of the constructafrnthe State, with regard to its
territorial space. This freedom will therefore primarily concern the crossing of state borders,
whether it concerns entry into or exit from a state. However, the freedom to come and go is
not limited to freedom of movementithin the French State; it also includes freedom of
movement between States. It implies the right to enter French soil for French nationals or
European citizert&’ . This right of entry for nationals is therefore generally guaranteed by
international texts.Thus, according to 8 2 of Article 3 Bfotocol No. 4 to the European
Convention on Human Rightso one shall be deprived of the right to enter the territory of
the State of which he is a natiofialt should be noted that this right of entry is not dixjtly
guaranteed by the French Constitution. On the other hand, control over the entry of a
foreigner into the territory of a State is a sovereign prerogative of each State, within the limits
of compliance with international instruments imposing respeotr other rights?.
Consequently, the use of the automated and connected vehicle in-barsker trade could
potentially contribute to the implementation of the exercise of this sovereign right.
According to the Constitutional Councilngd' principle or ruleof constitutional value
guarantees foreigners general and absolute rights of access and residence on national
territory". However, the second § of Article 2®fotocol No. 4 to the European Convention

on Human Rightsas well as Article 12 of the ICCPRShrine in the same terms the freedom

of any person to [éave any country, including his olymo one may be illegally detained
against his will in a country. The right to leave a State is therefore recognized in the same
way for citizens of a State andrfaliens; there is no difference between the two on this point.
The right not to be prevented from leaving the national territory also implies that persons
have the possibility of travelling to the country of their choice, as long as that country agrees
to receive them. The Court of Cassation reiterated this principle for the firstdipfiellowed

817 Cass. crim., ler févr. 1956, n>B8.636, FlavienD. 1956, jurispr. p. 365.

818CE, 17 oct. 1952, n° 3868, Synd. climatique Briangew.. CE952, p. 445.

319 Décision n° 8266 DC du 9 jamer 1990, Loi modifiant 'ordonnance n°-2658 du 2 novembre

1945 relative aux conditions d'entrée et de séjour des étrangers en FraOi4, janv. 1990, p. 464

degal framework in which foreigners are placed in a different situation from that ofmead$io ®

30 Sf2y fUFNIGAOES p 2 M RS I 1.RVthdis OréjudideSto then nnk oy K /
provisions on travel documents applicable to national border controls,Member States shall grant Union
citizens leave to enter their territory with alidhidentity card or passport and shall grant family
members who are not nationals of a Member State leave to enter their territory with a valid passpdrt
$21States must respect international obligations such as those existing, for example, in relation to
refugees. A refugee may not be returned "to the frontiers of territories where his life or freedom would
be threatened", according to article 33 of the Geneva Convention relating to the Status of Refugees,
adopted on 28 July 1951. In addition, a consta@nél right to admission is recognized for the benefit

of asylum seekers, particularly in France. According to the fourth paragraph of the Preamble of the
1946 Constitution, "Every man persecuted because of his action in favor of liberty has the right to
asylum in the territories of the Republic. We can also cite the reconciliation of the necessary respect
for the right to lead a normal family life (ArticleC®nv.EDH

822 Cass. 1re civ., 28 nov. 1984, [3 arréts], n183%52, n° 83.4.046, Bonnet, Buissohisztman Bull.
civ.1984, I, n° 321.

58t AGSNI 0tS HOMO /2YLI NR&2Yy FONRaa O2dzy (NASA 2F10ANA3IK(O (2



by the Constitutional Council in its 1993 decistdrwhich requires the State not to arbitrarily

hold a person's travel documents, including his or her paséffo@onversely, according to
Article 3 § 1 oProtocol No. 4 to the European Convention on Human RitNdsone may be
expelled, by means of an individual or collective measure, from the territory of the State of
which he is a national'Thus, a national @f State enjoys full protection against any expulsion
order by his or her own State, while aliens are always liable to be subject to expulsion orders.

Freedom within the limits of the state's controlThere can thus be no prior authorization
regime in thg ared?. It is in this context that certain provisions of Act No.366f 3 January
1969%%¢, which required "Travellers" to hold a travel document to be stamped every three
months, were invalidated, on pain of imprisonment. By its decision of 5 OctobefZ0th2
Constitutional Council declared the requirement of a special circulation booklet for these
categories of unconstitutional persons. In a decision of 19 November 2014, P%ill¢he
Council of State recognised that the criminal penalties providedditure to present a
special circulation booklet were contrary to Article 2 of the Fourth Additional Protocol to the
European Convention on Human Rights.

Limitations. The Council of State, in an order of the interim relief judge of 29 June 2006,
"Moon"%?, recalled that the freedom to come and go is not general and abséluf@us,
some of its elements may be subject to several kinds of limitations by the French authorities.

323 Décision n° 9325 DC du 13 ao(t 1993, Loi relative a la maitrise de I'immigration et aux conditions
d'entrée, d'accueil et de séjour des étrangers en Frad©&g8 aolt 1993, p. 11722.

324 Décision n° 9889 DC du 2avril 1997, Loi portant diverses dispositions relatives a l'immigration,
JO25 avr. 1997, p. 6271.

325%See the examples cited by F.FINES danisClasseur Administratfasc. 204 : kberté d'aller et
venir» : the judge cancelled the decree taken by tmayor of a mountain commune, anxious to
prevent accidents, and which intended to oblige all tourists wishing to walk to inform the town hall
beforehand. (CE, 13 mai 1927, Carrier etRec. CE927, p. 538). Several deliberations of territorial
assemblie of TOM have been annulled, in that they intended to subordinate the exit from these
territories to the production of documents attesting to the regularity of the tax situation (CE, 18 mars
1983, n° 41520 et n° 41682, FaulRec.CE1983, p. 121), or thpayement of taxes (CE, 9 nov. 1992,

n° 107469, prés. gouv. territoire Polynésie francaise, prés. Ass. territoriale Polynésie fraR§dise :
1993, p. 570, concl. S. Lasvignes). Let us also mention the decision of the Conseil d'Etat Assembly
«Vedel et Janot» (CE, ass., 20 déc. 1995, n° 132183 et n° 14281IBA1996, p. 165, chronl-H.

Stahl et D. Chauvaux, p. 124) in which will be censured the refusal to repeal a 1935 decree which
required any French person going to French Polynesia to produdec&discuments, and to deposit

a guarantee of repatriation in that theyting to the freedom of movement of citizens on the territory

of the Republic restrictions which are not ... justified by necessities peculiar to this overseas'territory
326 JORP janv. 1969, p. 195.

327 Décision n° 201279 QPC du 5 octobre 2012, M. J&laude P. [Régime de circulation des gens du
voyageJO6 oct. 2012, p. 15655'Considering that administrative police measures that may affect the
exercise of constitutionally guarared freedoms, including the freedom to come and go, which is a
component of the personal freedom protected by Articles 2 and 4 of the Declaration of 1789 and the
respect for privacy implied by the freedom proclaimed by Article 2 of the said Declarat&inhenu
justified by the need to safeguard public order and proportionate to that objective. Considering that,
according to the petitioner and the intervening association, the requirement of travel documents
imposed only on persons who have been in Frant®utidomicile or fixed residence for more than
six months institutes a difference in treatment that violates the principle of equality before the law;
that, moreover, the regime of these travel documents would also institute differences in treatment
contrary to the principle of equality and would disproportionately infringe the freedom to come and
goé @

328 CE, 19 nov. 2014, n° 359223, mentioned intdides du recueil Lebon

329 CE, juge réf., 29 juin 2006, n° 29464arisDatan° 2006070373.
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The first reason is the need to reconcile this freedom with the constitutionaable of
maintaining public ordeéf®, the proportionality of which is controlled by the administrative
judge in the case of police powéts The fight against terrorism has very recently justified
the implementation of new measures introduced by the legiglatlimiting the freedom to
come and g&2 The second limitation concerns the special case of situations of a temporary
and exceptional nature, such as a state of emerg&fiayr the theory of exceptional
circumstance®* Following the attacks of 13 Novembed15 in Paris, a state of emergency
was introduced in France to combat terrorist &tsOn this basis, hundreds of people were
placed under house arrest by administrative decisions, the legality of which was challenged
before the administrative judgé®. The Constitutional Council, acting through a QPC,
declared the new procedures for house arrest resulting from the Act of 20 Novembet®*2015
constitutional. These various provisions echo the reservations contained in international
instruments. According to 8 ¥ drticle 2 of Protocol No. 4 to the European Convention on
Human Rightsthe exercise of freedom of movememhay not be subject to restrictions other
than those which, in a democratic society, are necessary in the interests of national security
or publicsafety, for the maintenance of public order, for the prevention of crime, for the
protection of health or morals, or for the protection of the rights and freedoms of dthers
Similarly, Article 12 § 3 of the ICCPR contains such a public policy reseivégimteresting

to try to understand the impact of the health crisis in this respect GBEBEX %

D. Freedom of choice in terms and conditions of exercise

Choice of mode of transportThe freedom to come and go implies having a choice of means
of travel. The choice of means of transport is inherent in the exercise of the freedom to come
and go. As such, the link between the freedom to come and go and the choice of mode of
transport must be highlighted. It is in the name of this freedom that the lewisregulated

330 Cons. const8 juin 2012, n° 201253 QPC, Mickaél DIO9 juin 2012, p. 9796"the infringements

on the exercise of these freedoms must be adapted, necessary and proportionate to the objectives
pursued"with regard to placement in a drunk tank following publiartkenness, based on article L.
33411 of the Public Health Cod€SP, arl. 33411).

331CE, 9 juill. 2003, n° 229618, mentionnethinles du recueil Lebarfor an antimendicancy decree.

332 | 0i n° 20171510 du 30 octobre 2017 renforcant la sécurité ieére et la lutte contre le
terrorisme,JO31 oct. 2017, texte n° 1 (CSl, articles L-228)

333Article 5 of Law No. 5885 of April 3, 1955J07 avr. 1955, p. 3479) related to the state of
emergency: this could only be declaremh the event of imminentlanger resulting from serious
breaches of public ordémor "in the event of events presenting, by their nature and gravity, the
character of a public calamity'Pursuant to this law, the prefect had the power to prohibit the
movement of persons or vehidén the places and at the times set by order, to establish protection
or security zones where the stay of persons is regulated, and to prohibit the stay in all or part of the
department of any person seeking to hinder, in any way whatsoever, the actigheopublic
authorities. The Constitutional Council considered that the law of April 3, 1955 did not ensure a
balanced reconciliation between, on the one hand, the constitutionally valid objective of safeguarding
public order and, on the other hand, theeBdom to come and go and the right to lead a normal family
life, the repeal was postponed until July 15, 20@Jons. const. 9 juin 2017, n° 26885 QPC JO11

juin 2017, texte n° 28).

334CE, 18 mai 1983, Rodes, n° 253D@&isData h 1983607223; temparary traffic ban due to volcanic
eruptions.

3351, n° 20181501 20 nov. 20153021 nov. 2015, p. 21665.

338For issues related to the COVID pandefdiecf § n°23, 24 et 54 et 55.

337 Cons. const., 22 déc. 2015, n° 2@ QPC, M. Cédric D. [Assignations @efse dans le cadre

de I'état d'urgence]JORR°0299 du 26 décembre 2015 page 24084 texte n° 210.
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the use of the right to strike by the law of 21 August 288@n regular public land transport
services, now inserted in the Transport Code. The legislator thus felt it necessary to specify
that the said services were essential because thikgwathe implementation of the said
freedom. Recently, the Council of state, which was seized under the Act on the state of
emergency with a request for summary proceedings, explicitly recalled that this aspect of the
freedom to come and go must be proted as a fundamental freedomthe ability to move
around using a means of locomotion whose use is authorized constitutes, in the context of
the freedom to come and go and the right of each person to respect for his or her personal
freedom, a fundamental éedom within the meaning of the provisions of article L-32i

GKS /2RS 27 | RYR yAuthdridet iusk th8y aMadzde(infedr&dé from
international stipulations. It should thus be recalled that in its decision of 25 and 26 June
1986*°, the Constutional Council recalled thaiotders may not be contrary, in disregard of
Article 55, to France's international obligatidnSubsequently, in the same spirit, reference
was made to compliance withapplicable international and European standard&br
example, with regard to automated and connected vehicles, the Vienna Convention on Road
Traffic of 8 November 1968 constitutes a major obstacle as it requires a natural person to
be in control of the vehicle at all times. Consequently, the Council oé Staits advisory
capacity, has constantly recalled that it was necessary to obtain a revision of the Vienna
Convention before any amendment to the Highway Code, which is merely a servile
transposition (in particular in Article R. 462 The Council thuwiterated its position in the
context of the draft law on the orientation of mobil#f by recalling that the rules relating

to the circulation on public roads of autonomous vehicles, which this article empowers the
Government to make by ordinance, canlyo enter into force after the revision of the
Convention on Road Traffic opened for signature in Vienna on 8 November 1968, signed and
ratified by France, which alone will be able to allow the circulation of highly automated
vehicles on public roads, wieas in its present wording it allows the circulation on the roads
only of delegated driving vehicles which comply with the United Nations regulations on
vehicles or which can be "neutralized or deactivated by the drige€ Article 8 of the
Convention$*3. This position is constant since, in the context of its referral on the PACTE bill
in terms of experimentatiot®, the judges of the Constitutional Council had detailed the
reasons for their doctrine on the subject, recalling thawder the Convention oroRd Traffic

338 Loi n° 20071224 du 21 ao(t 2007 sur le dialogue social et la continuité du service public dans les
transports terrestres réguliers de voyageuw§RmM°193 du 22 aolt 2007 page 13956This law is
applicable to public scheduled ntourist ground transportation serviceEhese services are essential

to the population because they allow the implementation of the following constitutional prineiples:
the freedom to come and go.».

339 CE, Ord. du 30 avril 2020, n°44017%ederation Francaise des Usagers de la Bicycletigth
regard to the use of the bicycle.

340Décision n° 8207 DC du 26 juin 1986, Loi autorisant le Gouvernement a prendre diversesemes
d'ordre économique et socialOdu 27 juin 1986, page 7978.

341 Nations Unies, Recueil des Traitésvol. 1042, p. 17; et notifications dépositaires
C.N.19.1992.TREATESuU 3 mars 1992 amendements); C.N.120.1993.TREATES aolt 1993
(acceptation des amendements);C.N.924.2004.TREAZIES 28 septembre 2004 (proposition
d'amendements) et C.N.998.2005. TREABIES$29 septembre 2005 (acceptation des amendements);
C.N.569.2014. TREATIE®R-19 du 23 septembre 2014 (proposition d'amendements auxlagi8 et

39 de la Convention) et CN.529.2015.Reissued.06102ELFIREATIESB-19 (rediffusée) du 6
octobre 2015 (acceptation des amendements aux articles 8 et 39 de la Convention)l;
C.N.162.2015. TREATE®R-19 du 19 mars 2015 (proposition d'amendement paragraphe 1 de
I'annexe 2 de la Conventiong C.N.155.2016. TTREATHS.19 du 8 avril 2016 (Acceptation).

342 Loi n° 20191428 du 24 décembre 2019 d'orientation des mobilitE®RR°0299 du 26 décembre
2019, texte n° 1.

343 Conseil d'Etat, Assemblégnérale, Section des travaux publics Section sociale, Séance du 15
Y2BSYONB HAamMyX yYc odpppod @PAa &dzNJ dzy LINEP2Sd RS 24
344 L. n° 2019486 du 22 mai 2019 relative a la croissance et la transformation des entreg@g§,
n°0119 dw23 mai 2019.
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opened for signature in Vienna on 8 November 1968, signed and ratified by France, only
vehicles with delegated driving authority that comply with the United Nations regulations on
vehicles or that can be 'neutralized or deactivated by the drivety be authorized to
circulate on the roads. The argument of the Council of State seemed implacable in view of its
detailed analysis of the conventional stipulatiéffs The Council of State warned the
Government that it could notrély on any interpretabn of these stipulations which would

not allow experimental circulation of delegated driving vehicles not declared to conform the
United Nations technical regulations on vehicles, on condition that the system of delegated
driving could be "neutralized ateactivated by the drivér Thus, formulas such asriver
inattention” or "driver absenck which implied the possibility of authorizing experiments
during which the driver would not be subject to an obligation of vigilance or attention, as
well as expernents conducted without a driver, will be neutraliZéd Similarly, sincerdlling

stock intended for the delivery of packagesre vehicles within the meaning of the Highway
Code and the Vienna Convention, and as such subject to the same regime, thél Gbunc
State advised excluding them from the scope of the experiment. However, the recent
amendment*’ adopted at the end of 2020 of the decree of the Council of State of 28 March
2018 relating to the experimentation of delegated driving vehicles on pubbdg$
authorised, under the terms of its Article II7 "on an experimental basis and for a period of
ten years, in order to allow experimentation with certain particular categories of vehicles
derogate from the provisions of the highway code brder b authorise the circulation of
rolling stock intended for the delivery of goods on certain pavements, pavements and
shoulders. As the opinion of the Council of State has not been made public, it is not possible
to know the reasons for this "turnaround" ¢@ know whether the government has ignored
it34°, 1t should be recalled that the opinion of the Council of State, even in its advisory
capacity, is not to be neglected in so far as it may be seized, before ratification of the order

¥ 95 13448Y6fSS ISYSNIESs {SHyOS Rdz 28dzRA mn 2dz

{SOGA2y RS& (NI @Ol dzE Lzt AO&as {SOlGAz2y a20AlfSs
sur un projet de loi relatif a la craiance et la transformation des entreprises

"Article 8, paragraph 1, of the same article states that every vehicle in motion must have a driver,
paragraph 5 of the same article states that every driver must at all times be in control of his vehicle,
and paragraph 6 of the same article states that the driver of a vehicle must avoid any activity other
than driving;

-in article 13, paragraph 1, that every driver of a vehicle must remain in control of his vehicle under all
circumstances;

- and in paragraphb bis of article 8, which entered into force on 23 March 2016, thatb@amd
systems affecting the driving of the vehicle shall be deemed to comply with paragraph 5 of this article
and with the first paragraph of article 13 if they comply with the carddton, installation and use
requirements set out in international legal instruments relating to wheeled vehicles and equipment
and parts which can be fitted and/or used on wheeled vehicles.

Onboard systems affecting the operation of a vehicle whicha@omply with the abovenentioned
construction, assembly and use requirements shall be deemed to comply with paragraph 5 of this
article and the first paragraph of Article 13 provided that they can be disabled or deactivated by the
RNA DS NE

348 It is with astonishment that we read on page 130 of the impact study of the draft law on mobility
orientation that "The revision of the Vienna Convention is thus necessary to allow the circulation of
highly automated vehicles on public roads outside the framewdheafxperimentsbecause nothing
allows us to derogate from it at the experimental stagémpact study of the Mobility Orientation

Law of 28 Nov. 2018.

347Décr. n° 20241495 du 2 décembre 2020 modifiant le décret n° 2218 du 28 mars 2018 relatif a
I'expérimentation de véhicules a délégation de conduite sur les voies publig@&dn°0292 du 3
décembre 2020

348 Décr. n°201811 du 28 mars 2018 relatif a I'expérimentation de véhicules a délégation de conduite
sur les voies publigue3ORR°0075du30ma HAMy Y26y |a a5t ¢/ €0

349 1t should be noted, however, that Ill of the aforementioned article does indeed provide for a
"driver"...
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made on the basis of Adie 38, as well as of any text of a regulatory nature, whether
autonomous or of an implementing nature, which would fall within the scope of the treaty.
However, since the "GISTI" reversal deci&®rits office includes the interpretation of
internationaltreaties, the administrative judge being in no way bound by the interpretation
formulated by the Ministry of Foreign Affaits

Freedom of use of public spacearking The freedom to use public land is the expression

of fundamental rights and freedoms sirined in the Constitution or recognized by the
Constitutional Council as principles of constitutional value. The freedom to use public domain
dependencies for public use does not mean that users may act as they see fit. Indeed,
freedom does not imply the@bsence of regulation, be it police or oriented towards the
preservation of the public domai?f. From this principle flows freedom of movement, which
exists only on roads open to public traffic. Indeed, the respect for privacy, guaranteed by
Article 2 DDHOmposes a limitation on the freedom to come and go with regard to private
property. The Besancon Court of Appeal recalled that the freedom to come and go does not
confer the right to pass without authorization on the property of others, whereas sugi ri
could only result from an easement of conventional or legal oftgiMoreover, freedom of
movement does not operate in the same way according to the beneficiary in question,
whether pedestrian or vehicle. The doctrine is hesitant as to whether paitisielfj would be

a fundamental freedom in so far as it constitutes an application of the freedom to come and
go. With reference to the case law of the Council of State and the Court of Cassation, both
based on thefteedom to park®4 P. Bon could thus concle: 'This is why it seems, with the
majority of the doctrine (M. Auby, La réglementation administrative du stationnement des
véhicules automobiles sur les routes publiques, D., 1962, Chr., ppl. 8ufau, Le régime
juridigue du stationnement des tamobiles dans les agglomérations, A.J.D.A., 1976, pp. 494
495.- F. Moderne, article cited above, pp. 1B8l), that it is preferable to see parking as a
public freedom; a public freedom which is the natural extension of the freedom of movement
to which t is indissolubly linked, a freedom on the content of which it is advisable, however,
not to have many illusions, since the content can sometimes prove to be very"fithited

350 CE, Ass., 29 juin 199Rec. CH. 171.

351 CE 21 déc. 1994, Serra Garriga, Rec. CE, (R&6rit. DIR995.291, noteP. Lagarde.

352 Dimitri Georges LavrefEncyclopédie des collectivités localmpitre 3 (folio n°504G)Domaine

des collectivités locales : régime du domaine publi¢-évrier 2008 cites a few judgments expressing
this jurisprudence : CE 20 mars 199%sdciation La truite de Moutier Hautierre :Lebonp. 95
(freedom of use of waterways may be restricted for reasons of public interest, with a prohibition on
the use of watercraft such as rafts, makeshift boats, inner tubes, €tb.septembre 1990, Daby :
LebonT. p. 895 (recognizes the legality of the act of the police authority which prohibits that fairground
shows or individual exhibitions take place on the public highway, except in front of the Centre Georges
Pompidou and on the Place Saérman-desPrés, because they hinder the circulation of
pedestrians and local residentg)Cass. crim. 8 avril 1992, Baudowaz. Pal1516 janvier 1993, p.

6, note JP. Doucet (allows users to load and unload their vehicles but not to park for longlpefio
time without paying the parking fee that is mandatory in the zone concerned).

353 CA Besangon, 1re ch. civ., 8 nov. 20Bdlt. inf, n° 663, 15 juin 2007.

354Thus, the Conseil d'Etat, in connection with a municipal police order reservingdaligierweek

of parking spaces in front of the city hall for wedding processions, stated that the mayor had not
"interfered with the freedom of other motorists to park their vehicles in a manner not imposed by the
demands of traffic" (CE, February 26, 1969, Shabrot and Syndicat national des automobilistes,
req. 72405Rec. Lebp. 120). Similarly, the Court of Cassation, in relation to a municipal police order
of which a defendant had allegedly disregarded the provisions, noted that it "contains no pmovisio
restricting freedom of parking in places where the defendant is accused of having let her car park"
(Cass. crim., 27 May 1972, Faydfall. crim, no. 175, p. 446).

3551n Encyclopédie des collectivités loca@lsapitre 1 (folio n°2255pPolice municiple : voies ouvertes

ou non ouvertes a la circulation publique, sept. 2018.
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Lack of constitutional value of the principle of free use of public spatke pnciple of free

use of the public domain assigned for the use of the public does not have constitutional value,
as the Constitutional Council recalled in its 1979 decislafl Bridge’s: "Considering, on the

one hand, that while the freedom to come and ig a principle of constitutional value, it
cannot prevent the use of certain works from giving rise to the payment of a toll; [...] it cannot
be inferred from this that the principle of free circulation on these roads must be regarded,
within the meaningof the preamble to the 1958 Constitution, as a fundamental principle
recognized by the laws of the Repubfie This principle of free collective use must be
regarded as a general principle of law of legislative value. It follows that it is for thetiegisla
alone to restrict its scope or to make derogations from it.

356 Décision 79L07 DC, 12 juillet 1979, Loi sur les ponts a péage : L. FaRil€19591993, p. 73 ;
RDP1979.1691.
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ANNEX: Rights panel of the passenger in the EU Law

In rail matters Regulation (EC) No 1371/2007 of the European Parliament and of the Council
of 23 October 2007 on rail passengershtgand obligation®’ is, from its entry into force,
applicable in its entirety to international rail passenger services (within the European Union).
With the exception of certain mandatory provisidffs Member States may derogate from

the application of th€Regulation with regards to urban, suburban and regional rail passenger
services (Article 2(5)). Subject to the same reservation, they may also derogate from it, for a
period not exceeding five years, renewable twice for maximum periods of five years, in
respect of domestic rail passenger services (Article 2(4)). With regard to urban, departmental
or regional public rail transport services on the national rail network, France has chosen to
make them subject to the mandatory articles of the regulation owifhout prohibiting the
authority organizing the service from applying all or part of the-nmandatory provisions

(cf. Transposition Code, Article L. 21%%%. With regard to other domestic rail passenger
services, France has chosen to defer applicatibthe provisions of the Regulation other
than those of immediate mandatory application for a period of five years, renewable twice
for a maximum period of five years if necessary. Only certain provisions of the Regulation
cannot be subject to derogation€ertain minimum rights are indeed mandatory. This is the
case for the right to availability of tickets and reservations (Article 9), the carrier's liability
towards the passenger (Article 11), the right to transport of perseits disabilities omwith
reduced mobility (Articles 19 and 20(1)), and measures relating to the personal safety of
passengers (Article 26).

In aviation, the Regulation of the European Parliament and of the Council of 13 May 2002 on
air carrier liability in the event of acciderf$ aims to ensure alignment between the
international rules provided in the Montreal Convention and the Community regime on air
carrier liability in the event of accidents, for all air transport operations carried out by
European carriers, regardless of theute (domestic, The Regulation of the European
Parliament and of the Council of 11 February 2004 establishing common rules on
compensation and assistance to passengers in the event of denied boarding and of
cancellation or long delay of flightd complementsthe provisions of theMontreal
Conventiorby improving the protection of air passengers in the event of denied boarding

357 Regulation (EC) No 1371/2007 of the European Parliamenbftig Council of 23 October 2007

2y NI Af LI 2a4Sy3ISNDDI/WBIXKAGE, pltgR 20f A GA2yAX

358 60N the entry into force of this Regulation, Articles 9, 11,12, 19, 20(1) and 26 shall apply to all rail
passenger services throughout the Comityin 6! NIi &M 6000 @

359 g Public urban, departmental or regional rail passenger transport services carried out on the rail
network as defined in Article L. 2222are subject only to the application of Articles 9, 11, 12, 19, 26
and | of Article 20 of the afementioned regulation.

The other domestic rail passenger transport services are subject to the application of articles 9, 11, 12,
19, 26 and | of article 20 of the same regulation for a period of five years. This period may be renewed,
by decree, twice faa maximum period of five years. At the end of this period, all the provisions of the
same regulation are applicable to these services.

The present article does not prevent the competent authority for the organization of a public rail
passenger transportesvice from deciding to apply all or part of the Aainding provisions of this
regulatiore ®

360Regulation (EC) No 889/2002 of the European Parliament and of the Council of 13 May 2002
amending Council Regulation (EC) No 2027/97 on air carrier liabiline iavient of accidents (Text

with EEA relevanceq)JL 140, 30.5.2002, pc3.

361Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004
establishing common rules on compensation and assistance to passengers in theokdenied
boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91 (Text
with EEA relevance)Commission Statemen®JL 46, 17.2.2004, pg8.
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against their will (overbooking) and cancellation or long delay of flights. These rules have
been supplemented by Community case 1w

With regards to the inland waterway and maritime transpaqrthe Regulation of 11 October
201C%imposes an obligation to provide passengers with adequate information in the event
of cancellation or delay of a passenger transport service or cruise (Ar6td®, assistance

in the event of delays of more than 90 minutes (Article 17), andowting and
reimbursement in the event of cancelled or delayed departures (Article 18), as well as rules
on compensation for the price of the ticket in the event of latéval (Article 19).

As regards coach and bus transppttte Regulation of 16 February 26%%establishes rights
similar to those already enjoyed by passengers in other transport modes (in particular air,
rail, sea and inland waterway transport) but alsgposes a number of obligations on bus and
coach transport companies and bus station managers concerning their liability towards
passengers (compensation and assistance in the event of accidents, delays or cancellations).

362E g ,: Judgment of the Court (Fourth Chamber), 19 November 2008t@irer Sturgeon, Gabriel
Sturgeon, Alana Sturgeon v Condor Flugdienst GmiglaZ07), and Stefan Bock, Cornelia Lepuschitz

v Air France SA-{432/07) : By this ruling, the European Court of Justice (CJEU) requires afdinas

flight departing froma European Union Member State, regardless of the nationality of the airline, or
when the flight lands in the European Union with an airline that is a national of a European Union State
- to systematically compensate passengers (without the latter havipgdee their loss) who suffer a

delay of more than three hoursq'loss of time equal to or greater than three hours, i.e. when they
reach their final destination three hours or more after the arrival time initially scheduled by the air
carrier0 3 dzLJ G2 ewpn (2 ecnn RSLISYRAYy3 2y GKS FtAIKDG
363Regulation (EU) No 1177/2010 of the European Parliament and of the Council of 24 November 2010
concerning the rights of passengers when travelling by sea and inland waterway and amending
RegulationEC) No 2006/2004 Text with EEA releva@dg, 334, 17.12.2010, pcl6.

364 Article 16 (1)Y a% ¥oon as possible and in any event no later than30 minutes after the scheduled
time of departure, and of the estimated departure time and estimated arrina ts soon as that
information is availablé ®

365 Regulation (EU) No 181/2011 of the European Parliament and of the Council of 16 February 2011
concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No
2006/2004 Text withEEA relevanc&®JL 55, 28.2.2011, pcl2.
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ANNEX 3Specific rights granted to passengers with disabilities and passengers with
reduced mobility for different types of transportation services in EU Law

Rail transport Thus, with regard to rail transport, the abewentioned Regulation No
1371/2007 recalls in its grods that 'rail passenger services should benefit citizens in
general. Consequently, disabled persons and persons with reduced mobility, whether due to
disability, age or any other factor, should have access to rail transport under conditions
comparable to hose of other citizens. Disabled persons and persons with reduced mobility
have the same right as all other citizens to free movement, freedom of choice and non
discriminatiori. This Regulation has a Chapter V, Article 19 of which is expressly entitled
"right to transport. It states that personwith disabilitiesand persons with reduced mobility
have the right to nordiscriminatory access to transport, both from the point of view of
infrastructure and transport (1), and it is therefore prohibited to clemxtra for their
reservations and tickets (2). For the purposes of Community law;ridite to transport'
therefore means nostiscriminatory access to transport for persons with reduced mobility
or a disability. This right to transport in the strict senis coupled with an obligation to
provide information. Indeed, the railway undertaking must, on request, provide information
on the accessibility of rail services and on the conditions of access to the rolling stock, as well
as on the equipment on boardi(ticle 2081). Under the provisions subject to derogation, the
railway undertaking and the station manager must ensure, through compliance with the
technical specifications for interoperability (TSI) for persons with reduced mobility, that
stations, platfems, rolling stock and other equipment are accessible to perssitls
disabilitiesand persons with reduced mobility (Article 2181). The TSIs bring together the
technical prescriptions, adopted by Commission Decision, which must be met by the various
compments of the rail system (rolling stock, infrastructure, etc.) in order to meet the
essential safety requirements and ensure the interoperability of the European rail systems.
By Decision of 21 December 2687 the Commission adopted, in accordance witteBtives
96/48/EC and 2001/16/EC, a TSI relating to persons with reduced mobility in the trans
European conventional and higipeed rail systemOn the occasion of the recasting of the
regime of interoperability of the rail system within the Community byre&live
2008/57/EC®" having repealed the two abowaentioned directives and according to which
accessibility is an essential requirement of the rail system within the Union, the above
mentioned decision was repealed by Regulation No 1300/2014 on teclpieeifications for
interoperability relating to the accessibility of the rail system of the Union for disabled
persons and persons with reduced mobiltfy The railway undertaking and the station
manager shall cooperate in order to provide, free of change &ithin reason, assistance on
board trains and in staffed stations, provided that the passenger has notified his need for
assistance 48 hours before departure (Articles 22 to 24).

Air transport. The Regulation of 5 July 2Gff6recalls the same principlthat "the single
market for air transport services should benefit all citizens. Consequently, disabled persons
and persons with reduced mobility, whether caused by disability, age or any other factor,

366Decision of 21 December 2007 concerning the technical specification of interoperability relating to
persons with reduced mobility in the trarfiuropean conventional and higipeed rail system (notified
under daument C(2007) 6633) (2008/164/EGPUH. 64 du 7 mars 2008 p 72.

367 Directive 2008/57/EC of the European Parliament and of the Council of 17 June 2008 on the
interoperability of the rail system within the CommunigQUH 191, 18.7.2008, pcad5

368 Commssion Regulation (EU) No 1300/2014 of 18 November 2014 on the technical specifications
for interoperability relating to accessibility of the Union's rail system for persons with disabilities and
persons with reduced mobilitdOUHR. 356, 12.12.2014, p. 14078

369 Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 2006
concerning the rights of disabled persons and persons with reduced mobility when travelling by air
(Text with EEA relevancé&),JL 204, 26.7.2006, pc2
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should have access to air transport comparable to thatilable to other citizens. Disabled
persons and persons with reduced mobility have the same rights as all other citizens to free
movement, freedom of choice and ndiscriminationi. A genuine right of access to transport

is therefore affirmed, but this mst be reconciled with security imperatives in the following
terms: 'Disabled persons and persons with reduced mobility should, therefore, have access
to transport and should not be refused transport on the grounds of their disability or lack of
mobility, except on safety grounds which are justified and imposed by [Hwe Regulation
prohibits the refusal of a reservation or the embarkation of a person with reduced mobility
or a disability, subject to various exemptions on grounds of manifest materialsisifmtity

or safety issues and provided that an alternative offer or refund enotding is offered. An
obligation to be accompanied bg# accompanying perstmay still be imposed (Articles 3

and 4). A right to assistance at the airport is also providedArticle 7). Finally, appropriate
information must be made available to the person concerned (Article 5).

As regards inland or maritime navigatigmhe Regulation of 24 November 2§10ecalls the

same formula, which has now become sacrameftalhus Article 7 enshrines aright to
transport' prohibiting the refusal of a reservation, ticket or boarding solely on the grounds
of an individual's disability and prohibiting additional costs in terms of fares, subject to
various derogations due to obviousaterial impossibility or safety issues and on condition
that an alternative offer or a refund or weuting is proposed. An obligation to be
accompanied (assistant) may still be imposed (Article 8). A right to assistance in ports and on
board ships is alsprovided for (Article 10). Finally, appropriate information must be made
available to the data subject (Article 9).

As regards transport by bus and coache regulation of 16 February 203%also adopts the
sacramental formul®3. Article 9 thus enshrinea 'right to transport according to which

370Regulation (EU) No 1177/2010 of the European Parliament and of the Council of 24 November 2010
concerning the rights of passengers when travelling by sea and inland waterway and amending
Regulation (EC) No 2006/2004 Text with EEA relevaite334, 17.12.210, p. 16

871 dThe internal market for maritime and inlamhterway pas-senger services should benefit citizens

in general. Consequentldjsabledpersonsand personswith reduced mobilitywhether causedby
disability,age or any other factor, should havepportunities for using passenger ser-vices and cruises
that are comparable to those of other citi-zens. Disabled persons and persons with reduced mobility
have the same rights as all other citizens with regard to free movement, freedom of choice and non
RA a ONXR Y A vy Ithé KgBt yféArtiake)0 ®f thé Unjfed Nations Convention on the Rights of Persons
with Disabilities and in order to give disabled persons and persons with reduced mobility opportunities
for maritime and inland waterwaytravel comparéle to those of other citizens,rules for non
discrimination and assistance during their journey should be established. Those persons should
therefore be accepted for carriage and not refused transport, except for reasons which are justified on
the groundsof safety and established by the competent authorities. They should enjoy the right to
assistance in ports and onboard passenger ships. In the interests of social inclusion, the persons
concerned should receive this assistance free of charge. Carrieitd slstab-lish access conditions,
preferably using the European standardisation systénidingon the designof n ew ports and
terminals, and as part of major refurbishments, the bodies responsible for those facilities should take
into account the needsfalis-abled persons and persons with reduced mobility, in partievitar
regardto accessibilitypayingparticular consideratioto ¥ R S foil = gdq@rementsCarriers should

take such needs into account when deciding on the desigew and newly refurbishedpassenger

shipsin accordancevithX €

372 Regulation (EU) No 181/2011 of the European Parliament and of the Council of 16 February 2011
concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No
2006/2004 Text wh EEA relevanc®JL 55, 28.2.2011, pgl2.

S3«Bus and coach passenger services should benefit citizens in general.Consequently,
disabledpersonsand personswith reducedmobility, whether causedby disability,age or any other
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carriers, travel agents and tour operators may not refuse to accept a reservation, issue or
provide a ticket or to take a person on board on the grounds of disability or reduced mobility,
while no supplement is cliged to personswith disabilitiesand persons with reduced
mobility for their reservations and tickets, subject to various derogations on the grounds of
manifest material impossibility or for security reasons and provided that an alternative offer

or a relund or rerouting is offered. An obligation to be accompanied (assistant) may still be
imposed (Articles 9 and 10). A right to assistance at stations and on board buses and coaches
is also provided for (Articles 13 and 14). Finally, appropriate informatiast be made
available to the data subject (Article 9).

factor, shouldhave opportunitiesfor usingbus and coachserviceghat are comparableto those of
other citizens.Disabledpersonsand personswith reducedmobility havethe samerightsasall other
citizenswith regard to free movement, freedom of choiceandnonrRA & ONXR Y A ythellighe y ©X8 Ly
of Article 9 of the United Nations Conventioronthe Rightsof Personsvith Disabilitiesandin order
to give disabledpersonsand personswith reducedmobility opportunitiesfor bus and coach travel
comparableto those of other citizens,rulesfor non discrimination and assistance during their
journey should be established.Thosepersonsshouldtherefore be acceptedfor carriage and not
refusedtransportonthe grounds of their disability or reduced mobility, exceptfor reasonsawvhich
are justified on the groundsof safety or of the designof vehiclesor infrastructure. Within the
framework of relevantlegislationfor the protection of workers,disabledpersonsand personswith
reduced mobility should enjoy the right to assistanceat terminalsand on board vehiclesln the
interest of social inclusion, the persons concernedshouldreceivethe assistancdree of charge.
Carriersshouldestablishaccessonditions preferablyusingthe Europearstandardisatiorsystem »
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ANNEX 4 : State oh health emergency related to covid19, freedom to come and go
and right to transport : the example of the treatment of the problem in France

A. Freedom to come and go and COVID19

Freedom to come and go and Covi®. Containment phase [17 March1l May 2020].

Many commentators have expressed concerns about the infringements of rights and
freedoms, including the freedom to come and go, as a result of the lockdown imposed in
France inMarch 2020. At the international level, the Secretary General of the Council of
Europe had invited member states to make use of Article 15 of the Council of Europe
Convention on Human Rights and Fundamental Freedoms on derogations in cases of urgency,
which substitutes an exceptional form of conventionality for normal conventionality,
allowing the temporary suspension of the enjoyment of certain guaranteed rights. According
to Article 15 8§ 3 of the European Convention on Human Righity, Migh Contractin@arty
exercising this right of derogation shall keep the Secretary General of the Council of Europe
fully informed of the measures taken and the reasons thetefBailure to notify, or
withdrawal of, such measures shall prevent the State from availietf t$ the derogation
provided for in Article 15. Only 10 States had declared the use of Article 15 by 20 April 2020.
However, France did not believe she had to make use of this article, contrary to previous
declarations of a state of emergency in 1985 WN€aledonia), 2005 (situation of urban
violence) and 2015 (terrorist attacks in Paris), which leaves one perplexed by the attacks on,
inter alia, the freedom of movement. Yet France has declarestaté of health emergenty
(EUS™) and has put in place @pmanent arsenal of exceptional measures restricting rights
and freedoms, creating an exceptional regime that can be mobilized in the event of a state
of health emergency. Article 2, paragraph 3 of the Emergency Act of 23 March 2020 to deal
with the Covidl9 epidemic inserted into the Public Health Code an article L.-3231
according to which A state of public health emergency may be declared in all or part of
metropolitan France (...) in the event of a public health disaster which, by its nature and
seliousness, endangers the health of the populdti@s well as an article 31315 according

to which"In the territorial districts where a state of health emergency is declared, the Prime
Minister may, by regulatory decree issued on the report of the Minissponsible for health,

for the sole purpose of guaranteeing public health: / 1° Restrict or prohibit the movement of
persons and vehicles in the places and at the times laid down by decree; / 2° Prohibit persons
from leaving their homes, subject to W&l that is strictly essential for family or health needs;
(...). ...) / The measures prescribed in application of 1° to 10° of this Article shall be strictly
proportionate to the health risks incurred and appropriate to the circumstances of time and
place They shall be terminated without delay when they are no longer necés$agy/text

also created an offence in case of repetition of the violations provided for more than three
times within thirty days, and punishes it with six months' imprisonmentafdhay S 2 ¥ €0 X T pn
As F. Sudfé®, points out, 'France has de facto derogated from the ECHR. The measures

S aw n° 202290 of March 23, 2020 of emergency to face the epidemic of €®i(Rect. JO of
25/03/2020. - Modification of the Public Health Code)Decree n° 202@93 of March 23, 2020
prescribing he general measures necessary to deal with the Cb9idpidemic within the framework
of the state of health emergency, modified eight times and most recently by Decree n*4R026f
April 5, 2020 (Repeal and replacement of Decree n°-2@200f March 52020 , Decree no. 20247

of March 13, 2020 and Decree no. 26280 of March 16, 202G)Order of March 14, 2020 on various
measures relating to the fight against the spread of the Ga9idirus, six times amended by orders
of March 15 to 21, 2020 and ¢m repealed by the order of March 23, 2020 prescribing the
organizational and operational measures of the health system necessary to deal with thel@ovid
epidemic within the framework of the state of health emergency.

375« Lamise en quarantainedela@B8y G A 2y S dzNB LISSY Yy S, p&k BradériR®BEA & RS f ¢
professeur émérite, Université de Montpellier, https://www.leclubdesjuristes.com/alag
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restricting rights and freedoms adopted under the state of public health emergemcer

the generic name of lockdown clearly go beyond, by their urgmedented scale and
generality (the entire population, the entire territory), the ordinary conventional regime of
restrictions on rights and fall, in our view, within the regime of derogations, particularly if
they extend over time. The naxhaustive lisbf rights protected by the Convention whose
exercise is limited or suspended is impressive: ... freedom of movement (Prot.4, drt. 2) ...
However, according to this author, by refraining from indicating her intention use article 15,
France was not resptng the international legal order to which she had nevertheless
submitted, while she was supposed to respect the treaty norms. Mr. Sudre, like many others,
therefore considered that certain provisions ran counter to the Convention from the outset.
The absnce of appeal to Article 15 did not mean that no limitation on treaty rights was
possible, since normal treaty law provided for the possibility of restricting certain rights.
Where restrictions are allowed, the text of the Convention itself most ofteneanakpress
reference to the preservation of healthds a reason for adopting such measures, which is
the case of Article 2 of Protocol No. 4, which guarantees freedom of movement. In this case,
the measures will be advantageously subject to ordinary pridgaality control and must be
"necessary in a democratic societfhe extent of the margin of appreciation granted to
states dependsdn factors such as the nature and importance of the interests at stake and
the seriousness of the interferericérom ths point of view, notwithstanding the drastic
restrictions imposed by the lockdown, none of the decisions handed down by the Council of
Stateacting as an interim relief judge during this period considered that a disproportionate
interference was being mad’S, leading F. Sudre to say that the Supreme Judge ruled
"according to a stereotypical motivation, the requests for summary proceedings in connection
with covid19 "in the absence of a serious and manifestly unlawful infringement of a
fundamental freedorty which 'clearly shows that the review of conventionality is purely
formal". It should also be noted that the interim relief judge refused to refer back to the
Constitutional Council the provisions of the Emergency Act of 23 March 2020 which define in
the Rublic Health Code the prohibitiorsand the penalties incurred by offenderthat may

be enacted by the Prime Minister for the purpose of guaranteeing public health in the context
of a state of health emergency. The Supreme Judge considers that theipnsvof article L.
3131-15 of the Public Health Code, derived from the Emergency Act of 23 March 2020 to deal
with the covid19 epidemic, define with sufficient precision the prohibitions that may be
issued by the Prime Minister for the purpose of guaesihg public health, in the context of

a state of health emergency. The provisions in question do not disregard the principle of
legality of offences and penalties and do not provide for penalties which are manifestly
disproportionate to the seriousness dmature of the offences punished under the state of
public health emergency. As for the decree of 23 March 2020 adopted on the basis of the
said law, the judges of the Council of State considered tthat rohibition on leaving one's
home, and the excejmns to which it is subject, provided for in article 3 of the decree of 23
March 2020, which are defined in sufficiently clear and precise terms, are not manifestly
contrary to the principle, set out in article L. 3113 of the Public Health Code, accogito

which the measures prescribed must be proportionate to the health risks involved and
appropriate to the circumstances [...] Consequently, if the provisions described in point 11
have the effect of limiting the freedom of movement and their implemtgoriamay, as it is
claimed,entail restrictions on the right to privacy and the right to lead a normal family life,
The Prime Minister, in adopting these measures, did not seriously and manifestly illegally
infringe a fundamental freedom, given the circuamses that led to the declaration of a state

of health emergency by Article 4 of the Emergency Law of 23 March 2020 to deal with the
02 @A R STIERS Yefoteéthe adoption of the law declaring a state of health
emergency, the Minister of Solidarity drHealth had taken measures, by several decrees
from 4 March 2020, on the basis of the provisions of article L. -318fL.the Public Health

coronavirus/quedit-le-droit/la-mise-en-quarantainede-la-conventiorreuropeennedesdroits-de-
Ihomme/

376 See, howeveilinfra on the choice of mode of transport.

877 Conseil d'Etat, ord., 4 avr. 2020, n° 439888.
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Code. In particular, by an order of 14 March 2020, a large number of establishments receiving
the public were closetb the public, gatherings of more than 100 people were banned and
the reception of children in establishments receiving them and in schools and universities
was suspended. Then, by a decree of 16 March 2020 motivated by etkeeptional
circumstancesarising from the covidl9 epidemic, amended by a decree of 19 March, the
Prime Minister prohibited the movement of any person from his or her home, subject to
exceptions that were restrictively listed and had to be duly justified, without prejudice to
more stingent measures that could be ordered by the State representative in the
department. In the event of trip, the persons had to be in possession of a certificate proving
that the trip corresponded to one of these exceptions. In addition, the decree audtbtire
departmental prefects to take additional restrictive measures if local circumstances so
required. While in the past, population containment measures had already been taken by
the administrative authorities, this was the first time that such a systeah been deployed
throughout the national territory and concerned persons potentially not infected by the
virus. The Minister of Solidarity and Health then took additional measures by orders of 17,
19, 20 and 21 March 2026. Here again, many authorized ions pointed to the
unorthodox nature of the measures enacted. The foremost among them was Nils
Symchowicz, who noted thatHis succession of imperfect, approximate acts with uncertain
legal foundations is obviously regrettable, both for the minimgbeesdue to the exercise of

our fundamental freedoms and for the legal security of bleeding economic operators. And the
emergency situation cannot be an excuse. The scale and seriousness of the measures taken
are all the more reasons to justify the enactmhef irreproachable acts™,

Freedom to come and go and Cowvidd ®ostbockdown period wmm ad18 July nH N
2020] The French Government seemed to became aware of the problem since the President
of the Republic decided to address the Constitutionalr@d under the provisions of Article

61 paragraph 2 of the Constitution, in parallel with the parliamentarians, the constitutionality
of the law extending the state of health emergency and supplementing its provisions, which
was finally promulgated on 1®ay 202G%. The key measure consisted in easing the
restrictions on freedom of movement, since any movement of persons within a perimeter
defined by a radius of 100 kilometers from their place of residence and within the
department in which the latter is tmted was now authorized, although exceptional reasons
make it possible to go beyond ti#&t In support of this measure affecting freedom of

378 Décret n° 202260 du 16 mars 2020 portant réglementation des déplacemeais le cadre de la

lutte contre la propagation du virus covi®, JORFdu 17 mars 2020 Arrété du 16 mars 2020
O2YLX Sl yid t Ql NpokaitSiveRseg mesures¥diatids alafutiecontre la propagation

du virus covidl9.

9 NHSYy OS alyAdGlFrANB SG LRtAOS I RYAYA &G NhaviszdS Y
le 31 mars 202Malloz Actualités.

380 | oi n° 2026646 du 11 mai 2020 prorogeant l'état d'urgence sanitaire et complétant ses
dispositions, JORR°0116 du 12 mai 2020.

381 Cfart. 3 lists the motifs “1° Journeys between the place of residence aedothce(s) where the
professional activity is carried out, and professional journeys that cannot be postponed; 2° Journeys
between the place of residence and the educational establishment carried out by a person who is
educated there or who accompaniesergon who is educated there, and journeys necessary to go to
exams or competitions; 3° Journeys for health consultations and specialized care that cannot be carried
out at a distance or near the home; 4° Journeys for urgent family reasons, for the assisfan
vulnerable persons, for respite and accompaniment of disabled persons and for childcare; 5° Journeys
resulting from an obligation to report to the national police or gendarmerie services or to any other
service or professional, imposed by the admiaisve police authority or the judicial authority; 6°
Travel resulting from a summons issued by an administrative court or judicial authority; 7° Travel for
the sole purpose of participating in missions of general interest at the request of the adrtiir@stra
authority and under the conditions specified By @écret n° 202648 du 11 mai 2020 prescrivant les
mesures générales nécessaires pour faire face a I'épidémie de-I®widns le cadre de I'état
d'urgence sanitaireJORR°0116 du 12 mai 2020.
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movement, the legislative arsenal of the state of public health emergency provided for in
article L. 313415 I. of he Public Health Code has been supplemented by a first paragraph
entitled "Regulating or prohibiting the movement of persons and vehicles and regulating
access to means of transport and the conditions of thei',usfich allows the Prime
Minister, in theterritorial districts where a state of public health emergency has been
declared, to take measures in the area of transport by decree for the sole purpose of
guaranteeing public health. In its decision of 11 May 282@he Constitutional Council again
recalled that 'the Constitution does not exclude the possibility for the legislator to provide for
a state of health emergency. It is incumbent upon it, in this context, to ensure that the
constitutionallyvalued objective of health protection is reconcildéthwespect for the rights

and freedoms recognized for all those residing on the territory of the Republic. These rights
and freedoms include the freedom to come and go, a component of personal freedom,
protected by articles 2 and 4 of the Declaration 84 'when the President of the Senate
argued that the freedom to come and go was being infringed. If the Wise Men acknowledge
that "Paragraph I, 1° of Article L. 31:35 of the Public Health Code allows the Prime Minister
to regulate or prohibit the movenme of persons and vehicles and to regulate access to means
of transport and the conditions of their use. These provisions infringe the freedom to come
and gd, they conclude that the legislature has struck a balanced balance between the
abovementioned castitutional requirement§ recalling the guarantees surrounding the
pronouncement of a state of emergency (recourse to the law at the end of a month, public
health purpose, measures strictly proportionate to the health risks incurred and appropriate
to the circumstances of time and place, judicial review). With regard to placement and
maintenance in quarantine or isolati&H, for which the legal regime has been considerably
fleshed out and detailed, the parliamentarians thus criticized the infringememdifidual
liberty and the disregard of article 66 of the Constitution, which provides that the judicial
authority is the guardian of individual liberty, under the conditions referred to atfvin

this connection, the Constitutional Council points out taprivation of exit (being deprived
from going out) is indeed equivalent to deprivation of liberty and thatlividual liberty can

only be considered to be safeguarded if the judge intervenes as soon as po3ddible
provisions criticized are therefoimensured in that they did not provide for the intervention

of the liberty and custody judge in any measure allowing the extension of quarantine or
placement in isolation requiring the person concerned to remain in his or her home or place
of accommaodatiorfor a period of more than 12 hours a day. Under these conditions and
subject to this provision, quarantine or solitary lockdown measures do not affect the freedom
to come and go, according to the Constitutional Council. Now in accordance with what P.
Wachsnann®® recalled, it is not enough to invoke proportionality in hollow and quickly
dispatched formulas, as the Constitutional Council likes to do: it is advisable to carry out the
verifications that it implied in its three elements of adequacy, proportignatricto sensu

382 Décision n° 202@00 DC du 11 mai 2020, Loi prorogeant I'état d'urgence sanitaire et complétant
ses dispositions]ORKR°0116 du 12 mai 2020.

383 Under Article L 31315, | CSP, 3°, it is permitted t8°"Order measures to quarantine, within the
meaning of Aiicle 1 of the International Health Regulations of 2005, persons likely to be affected; 4°
Order measures to place and maintain in isolation, within the meaning of the same Article 1, in their
homes or any other suitable accommodation, persons affectdd [n. this respect, the prefect,
pursuant to the provisions of Article L3184, Il of the same code, is empowered to take the said
measures: "Individual measures involving quarantine and measures for placement and maintenance
in isolation shall be pronmeed by reasoned individual decision of the representative of the State in
the department on the proposal of the director general of the regional health agency. This decision
mentions the channels and deadlines for appeal as well as the proceduresiai tefthe liberty and
detention judge. Placement and maintenance in isolation are subject to medical confirmation of the
infection of the person concerned. They are pronounced by the State representative in the department
on the basis of a medical ceitite [...]"

384cf§ n°15.

385 patrick Wachsmann, les libertés et les mesures prises pour lutter contre la propagation du-covid
19»,JCP (n° 2021, 18 Mai 2020, 621.
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and necessity, being recalled that the criticized measure must successfully undergo the
examination on these three aspects successivédpme may have considered that the
constitutionality review appeared somewhat stereotypical in this decision, but it should

be recalled that it had to be handed down as a matter of extreme urgency. As Xavier Dupre
de Boulois presuppose4he decision of the Constitutional Council is probably only one stage
in the construction of the state of healdmergency regime. It is intended to be enriched in
the future with new paragraphs that could usefully strengthen the framework for public
authorities' action in times of health disasterfhe "narrow doors" submitted to the
Constitutional Council by sevéessociations on the occasion of its decision No.-3020DC
suggest developments through the claims of unconstitutionality that they have put forward
in vain. The process of "construction" of the law inherent in the functioning of a democratic
regimeA & G KSNBT2NE B avdegorer, it #hould Pe/nbtadyfrdaShe Council of
State has significantly strengthened its control by issuing, during this period, various
decisions censuring an infringement of a fundamental freetfém

Freedom to come ando and Covidl9. Temporary exit from the state of emergency, new
declaration, curfew[10 July 202G 1 June 2021]The law of 9 July 2020 extended the state

of health emergency only on the territories of French Guyana and Mayotte until 30 October
2020. Asalready explained, in a state of health emergency, Article L.-353d4f the Public
Health Code (CSP) allows the Prime Minister to take police measures that significantly affect
fundamental freedoms. But this power was extended by Article 1 of Act oly92D20
organising the end of the state of public health emergency, for a period expiring on 30
October 2026%. However, once the state of emergency has been lifted and in the territories
where it has been lifted, the legislature may authorise the Primeiditin to take measures

by decree, on the report of the minister responsible for health, in the interests of public
health and for the sole purpose of combating the spread of the etb9idepidemic, to
organise the exit from the state of public health emengg®®. The law organising the exit
from the state of health emergency mainly includes measures of restriction or prohitSition
This text provides for aad hocregime for exiting a state of health emergency. It enables the
Prime Minister to take measures kgcree relating to the movement of persons and vehicles
and access to public transport (air and sea transport otiyd;opening of establishments
open to the public and meeting places, with the exception of premises used for residential
purposes; gathenigs and meetings on the public highway and in public places ; the obligation
to carry out a virological test for persons travelling by air to or from metropolitan France or
oversea®:. Prefects may be empowered by the Prime Minister to take measures to
implement these provisions. When these measures are to be applied in a geographical area
that does not exceed the territory of a department, the prefect of the department may be

386 Xavier Dupré de Boulois, Eloge d'un état d'urgence sanitaire ercarstruction » . - CSP, art...

313112 et s.JCP ¢Gn° 2021, 18 Mai 2020, 622.

387 CE, Ord . n°s 440442, 440445, 18 mai 2826pciation la quadrature du netigue des droits de

fHOmme: for a lack of awareness of the right to privagyYCE, Ord. n° 440366, 4403810410,
nnAapoMEINNANPPNZ NONAPCHE nnapcoX nnnanpdpnx My YFEA HAHJ
the freedom of worship.

388 |_oi n° 2026856 du 9 juillet 2020 organisant la sortie de I'état d'urgence sanitdd&mR°0169 du

10 juillet 2020.

389 Cons. onst. 9 juill. 2020, no 202803 DGCJORR°0169 du 10 juillet 2020.

30 3 | ylLfeaSR 068 ad +SNLISHdzE d[S RSO2yFAIPEYSyYyd LI N
2020. 2274.

391 Décret n° 2026860 du 10 juillet 2020 prescrivant les mesures générales séires pour faire face

a I'épidémie de covid 9 dans les territoires sortis de I'état d'urgence sanitaire et dans ceux ou il a été
prorogé,JORR°0170 du 11 juillet 202a.hen, successive decrees have gradually expanded the list of

"zones of active virusirculation" in which the Prime Minister's police powers inherent in a state of

public health emergency have been reinforced (CSP, art. L.-IH,3tneasures restricting the

movement of persons and vehicles, closure of establishments open to the publjc, etc
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empowered to decide himself. But widespread lockdown of the population can nerdray
ordered. Two provisions of Article 1 were challenged by the referral. The first is set out in the
first point of paragraph | authorising the Prime Minister to regulate or prohibit the movement
of persons and vehicles as well as that of means of ptfalhsport. The direct consequence

of this power is to infringe the freedom of movement. Everything then depends on the
reasons likely to justify this restriction, or at least to reconcile with it. As for the referral
considered that these powers couldalé to a ban on all circulation when the conditions of
the state of public health emergency are no longer met, since the law is, in principle, intended
to organize the exit from the state of public health emergemrgdictably, given the context

of this A¢ and the decisions handed down on comparable laws, the Council uses, in order to
establish this reconciliation with the freedom to come and go, the constitutionally valid
objective of health protection taken from paragraph 11 of the Preamble to the 1946
Constitution, according to which the Natiorgtiarantees to all, in particular to children,
mothers and elderly workers, the protection of health, material security, rest and I€fure
Four reasons justify, in the aforementioned Council's Decision, thatctmiliation is
deemed to be balanced between these two necessarily contradictory constitutional norms
in the context of the epidemic and that the objective of health protection should be pursued.
The first is a factual observation of the link between thevement of persons and vehicles
and the spread of the virus. ®he more mobile people are, the more the epidemic
develops»*® The second reason is to be found in the limitation in time of the exceptional
powers granted to the Prime Ministdre. duringthe period from 11 July to 30 October 2020,
because it is during this period that aignificant risk of propagation of the epidemic
persisted (according to the legislator's analysis at the time the law was passed, relatively
over-optimistic forecasts iretrospect). The third reason is drawn from the contested
provision itself, which provides, in paragraph I, thide" measures prescribed pursuant to
this Article shall be strictly proportionate to the health risks incurred and appropriate to the
circumsgances of time and place. They shall be terminated without delay when they are no
longer necessalyIn the Council's view, their sole reason must rethe interests of public
health and for the sole purpose of combating the spread of the covid epidéni@ 14),
which brings us back to the definition of the constitutionally valid objective of health
protection. In addition, these measures may be the subjectafsimmary suspensory
application or a summary release application before the administrativet’, according to
paragraph 4 of the same Article 1, provided for in Articles L=1584d L. 522 CJA, which in
particular enabled the judge to recall that he ensures that French nationals are guaranteed
the right to enter the territory even in the ent of a pandemit®*. The administrative court

will then be able, on a cadwy-case basis, to assess the adequacy of the content of the
measures with the objectives sought in the law, through a control which, in order to be
effective, must be a normal contkdrinally, and this is the fourth reason, conciliation is not
unbalanced because the prohibition or restriction measures are limitetetwitories where

an active circulation of the virus has been obsehfegferred law, 1° of art. 1). In a manner
that is not really reassuring, the Council observes, according to parliamentary proceedings,
since this precaution is not formulated in the law, that the prohibition cannot lead to
preventing personsffom leaving their homes or their surroundifigg 15).Simarly, and
again according to the Council's interpretation, which is akin to a reservation, these measures

2 vy 1 KS C Nefeyg@datit & tBUS, inotavhment & I'enfant, & la mére et aux vieux travailleurs,
la protection de la santé, la sécurité matérielle, le repos et les loisirs. Tout étre humain qui, en raison
de son age, de son état physique ou taérde la situation économique, se trouve dans l'incapacité de
travailler a le droit d'obtenir de la collectivité des moyens convenables d'existéhce

393 M. Verpeauxibid..

3% For example, in an order of 18 August 2020, the Council of State recalledttbaight to enter
French territory constitutes, for a French national, a fundamental freedom within the meaning of
Article L. 5242 of the Code of Administrative Justice". This principle was established following
requests for suspension of the provisioosArticle 11 of amended Decree No. 26260 of 10 July
2020 requiring persons abroad who wish to travel by public air transport to metropolitan France to
present negative results of a virological screening test when boarding (CE, ord. 18:08.20628)
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may not apply to travel that is strictly indispensable for family, professional and health
needs. As the conciliation is balanced in the Couneiksv, Article 1(1)(1) is in line with the
Constitution because the freedom to come and go is not excessively disregarded. But the
state of public health emergency was again declared by dé®mdel4 October 2020 from

17 October 202%° at 00:00 hours throughat the Republic and was extended until 16
February 2021 inclusive by law of 14 November 282The most important measure of this
second act of the state of health emergency is the establishment of a curfew. A curfew from
9 p.m. to 6 a.m. applied to theelde-France region and eight metropolitan areas (Grenoble,
Lille, Lyon, Aiarseille, Montpellier, Rouen, Saiftienne and Toulous#}, then extended

in time and finally applied to the entire territory in January 282 From Sunday 31 January,

all entry hto France and all exit from the French territory to or from a country outside the
European Union are prohibited, except for compelling reasons. Entry into France, including
from the European Union countries, is subject to the presentation of a negatiRet&xt.
Overseas travel is only authorised for compelling reashtmse recently, the fifth law after

Law of 23 March 2020, which created the notion of a state of public health emergency within
the Public Health Code, on 15 February 2021, extended the efgiublic health emergency

until 1 June 202'%.

B. Rightto transport and COVID19

"Right to transport’ and state of health emergency Covid 19.Containment" phase?! :

U NJ y a LJndBpansable/ k& O UtAs@Garpriging to note that, initially, no patlar

measures regarding the offer of transport were adopted, apart from strictly health
obligations®, It should be remembered that when a doctors' union asked for a total haltto R
LJdzo £t AO UNJ YyaLR2ZNUxZ 0KS WRilg a $ofaf confth@énti of the NSOl f £ S
population in certain areas may be envisaged, the measures requested at national level

cannot, in the first instance with regard to the provision of food to the population at home,

be adopted and organised throughout the national territory,itgkinto account the means

available to the administration, unless there is a risk of serious disruptions of supply which

395 Decr. no. 2024257 of 14 November 20200RR°0251 du 15 octobre 2020.

3% Décr. n° 2021257 du 14 octobre 2020 déclarant I'état d'urgence sanital@Rf°0251 du 15
octobre 2020

397 Loi n° 202a1379 du 14 novembre 2020 autorisant la prorogation det d'urgence sanitaire et
portant diverses mesures de gestion de la crise sanitd®&R°0277 du 15 novembre 2020.

398 Décr. n° 20241262 du 16 octobre 2020 prescrivant les mesures générales nécessaires pour faire
face a I'épidémie de cowtld dans le adre de I'état d'urgence sanitaird ORmR°0253 du 17 octobre
2020. The appeal against the curfew was rejected by the Council of State, which considered it
necessary (CE, ord. 23.1°.20, n° 445430, M. CASSltkext).

399 Decree no. 20281 of 15 January@1 amends decrees no. 262262 of 16 October 2020 and no.
20201310 of 29 October 2020 prescribing the general measures necessary to deal with th&Tovid
epidemic in the context of the state of health emergency (D. n°® ZR15 janv. 2021JORAG6 janv.
2021).More specifically, the decree provides for the generalisation of curfew from 6pm throughout
the territory and modifies the list of possible derogations; adds new restrictions for travel overseas. In
addition to a negative test carried out lessath72 hours before departure, people wishing to travel

to the overseas collectivities will have to sign a certificate in which they undertake to isolate
themselves for seven days, and to take a new test at the end of this period.

4001 n° 2021160, 15 févr2021: JORAG févr. 2021.

401 Containment decided by Décret n° 26260 du 16 mars 2020 portant réglementation des
déplacements dans le cadre de la lutte contre la propagation du virus-t8yitDRM°0066 du 17

mars 2020.

492For more information on the safy obligations of road transport operators in the context of the
covid pandemic, please refer to the article by N. Rodriguezdaf f S &EA 6o [ B@&! XBR YA (1Sa RS f Q
de sécurité de résultat du transporteur face au virus CQVtpe Z -3H 1 H N
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would themselves be dangerous for the protection of life and delay the delivery of the
materials essential for this protection. In atiloh, the essential activity of health personnel

or carers, network operation security services, or people involved in the production and
distribution of food makes it necessary to keep public transport running at appropriate
speeds, the use of which isstricted to the events listed in the decree of 16 March 2020.
Moreover, the continuation of these various vital activities in optimal operating conditions is
itself dependent on the activity of other sectors or professionals who are directly or indirectly
indispensable to them, which it is therefore not possible to interrupt compdételgoing
further, C. Testard reminds us that in realitgtg, jure, the reference to public service is absent;
the idea of necessity for the population and for the fight agathe epidemic is the only
criterion and not the public or private nature of the service. The Council of State also expressly
recognised that certain activities were indispensabthose of health, safety, networks,
transport, food production and distniition - without, however, falling within the scope of the
public service, on the sole basis of their interdependéffceAs Mr. Testard concludetp

believe that the crisis has highlighted only public service activities as essential would therefore
be an erroneous shortclit Prior to the promulgation of the law on the state of health
emergency®, it was the order of 14 March 2020, as supplemented by the order of 19
March®®, which established some measut¥s Under its article7ter, various obligations

were imposed on operators of collective road, guided or rail public passenger transport and
on operators of goods transport. For the former, the company had to disinfect each public
transport vehicle or rolling stock at least once a day. Unless proven to bmitedly
impossible, the undertaking had to take all appropriate measures to separate the driver from
the passengers by a distance of at least one meter and to inform the passengers accordingly.
In road vehicles with more than one door, the undertakingudtigrohibit passengers from
using the front door and allow them to board and alight through any other door. However,
the use of the front door was permitted when arrangements were made to separate the
driver from the passengers by a distance of at least mneter. The undertaking had to
communicate to passengers, in particular by means of a display on board each vehicle or
rolling stock, the hygiene and social distancing measures, knowhaasers', defined at
national level, including in particular thobligation for passengers to keep at least one meter
from other passengers. The sale on board of tickets by an agent of the company was
suspended. The company had to inform passengers of the means by which they could obtain
a ticket. Failure to comply witthe above provisions could result in a ban on transport
services on all the routes concerned. For the carriage of goods, drivers had to be equipped
with a supply of water and soap and disposable towels or haditoholic gel and to avoid
physical contactvith the consignees. These various obligations will be purely and simply
included in the framework of article 6 of the decree of 23 March 2020, based on the new
provisions of article L. 31315 CSP of the law proclaiming the state of health emerdgéhcy
Redrictions on access to metropolitan France and the overseas collectivities were then put
in place during the containment period, with Article 5 of the same decree prohibiting the
movement of persons by commercial air transport from French territory to Reun
Mayotte, Guadeloupe, Martinique, French Guiana, Saint Pierre and Miguelon, Saint Martin,
Saint Barthélemy, New Caledonia, French Polynesia and Wallis and Futuna; from one of these

403 CE Ordn°® 439674, 203-2020,Rec. Leb2020.

W de9{ ¢! w5 Ay a& { SNIBA OS glLiio fLIKE@ a3 (j diSdziAUISRYE? YOR N NIy (0
1710.

405, n° 202290 du 23 mars 2020 d'urgence pour faire face a I'épidémie de @6videct. JQlu
25/03/2020).- cf-supra&z  H PHNE2B, £

406 Arr, du 19 mars 2020 complétant l'arrété du 14 mars 2020 portant diverses mesures relatives a la
lutte contre la propagation du virus covid®, JORF n°0069 du 20 mars 2020, texte n° 19.

497 Arr. du 14 mars 2020 portantwirses mesures relatives a la lutte contre la propagation du virus
covid19,JORKR°0064 du 15 mars 2020, texte n° 16.

408 Décret n° 202293 du 23 mars 2020 prescrivant les mesures générales nécessaires pour faire face
a I'épidémie de covid9 dans le cadree I'état d'urgence sanitairelORM°0072 du 24 mars 2020,

texte n° 7.
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collectivities to the French territory and between these collectivitiescept in the case of
derogations (compelling personal and family reasons, emergency medical or professional
reasons that cannot be deferred).

"Right to transport and state of health emergencyCovid 19Deconfinement“phase The
extension of the statef emergency, which coincided with the lifting of containment, has
largely completed and refined the issue of the right to transport in a health emergency
without imposing minimum service obligations for public transport as a generdftulde

law extendng the state of health emergency and completing its provisions was definitively
adopted by the Senate and then the National Assembly in the late afternoon of Saturday 9
May. It was then submitted to the Constitutional Council before being promulgated2on 1
May 2020%. The law completed the permanent arsenal created under Article L.-3%31

of the Public Health Code by a 1° entitl&Efulating or prohibiting the movement of persons
and vehicles and regulating access to means of transport and the carsddfotheir usé

which allows, in territorial districts where a state of health emergency is declared, the Prime
Minister to take measures in terms of transport, by regulatory decree taken on the report of
the Minister in charge of health, for the sole pase of guaranteeing public health. Thus, the
decree of 11 May 202¢', whose chapter is devoted tdPYovisions concerning travel and
transport' has in fact and paradoxically reinforced restrictions on access to transpdrt.

river and maritime mattersArticle 4), in addition to the ban on cruise ships calling in France,
the movement of ships with accommaodation is prohibited. Avgssel carrying passengérs
arriving in a French port may have its number limited by the Prefect with the exception of
freight drivers. Any person aged eleven or over who enters or remains on board a ship or
passenger boat must wear a protective mask. This obligation applies in the areas accessible
to the public of maritime stations and waiting areas, for which the carrier ermoerator of

the installations organises the arrangements for the movement of persons present or wishing
to access these areas. The maritime or inland waterway passenger carrier will have to inform
passengers by means of-twoard displays and sound annatements of hygiene and social
distancing measures, known ‘dsarriers'. The maritime or river passenger carrier must allow
access to a water point and soap or a hydfocoholic gel dispenser for passengers. The sea
or inland waterway carrier may requiredtpassenger to present, before boarding, a sworn
declaration that he/she does not show any symptoms of Ga&®idnfection. Failing this,
access may be refused and the passenger may be escorted out of the spaces concerned. With
regard to air travel (Articles), the same obligations regarding the wearing of masks,
declaration on honor, information on barrier gestures and access to a water point and soap
and hydrealcoholic gel apply. The air carrier may also deny boarding to passengers who have
refused to sumit to a temperature check. It should be noted that air transport remains in
principle prohibited except for compelling reasons of a personal or family nature, for health
reasons of an emergency nature or for professional reasons that cannot be postpidred.
most drastic measures are applied to public transport by land (Article 6). Naturally, the now
classic obligations also apply (masks, hyalamholic gel, information obligations, etc.). It is

the competent mobility organising authority, dle-de-Frane Mobilitésfor lle-de-France,
which must organise, in consultation with the local authorities concerned, employers, users'
associations and transport service operators, the levels of service and arrangements for the
movement of people present in the areand vehicles assigned to public passenger
transport, as well as the adaptation of equipment, in such a way as to enable social distancing
to be respected. Otherwise, any undertaking which offers rail or road passenger transport

499 gThere can be no public service without a service and without an audiBmisestatement would

be selfevident if the crisis had not largely removed these two components frongttaien, with the

result that the "Frencistyle" service public which contributes to the "material or spiritual-lwetg

of the members of the community” (B. Plessix) has been largely tarnished. Indeed, many public services
- not to say the essential oaehave found themselves de jure "suspendsaiti C. TESTARID, cit..

410 oi n° 2026646 du 11 mai 2020 prorogeant |'état d'urgence sanitaire et complétant ses
dispositions JORR°0116 du 12 mai 2020.

411Décret n° 202648 du 11 mai 2020 prescrivant legsares générales nécessaires pour faire face a
I'épidémie de covidl9 dans le cadre de I'état d'urgence sanitall®@RR°0116 du 12 mai 2020
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services extending beyonché perimeter of a region must make it compulsory, unless
technically impossible, to make reservations in trains and coaches used for transport beyond
that perimeter. Reservations are limited to 60 % of the maximum capacity of vehicles (Article
6, VII). Howver, it should be noted that the Prefect is authorised to reserve access to public
collective passenger transport spaces and vehicles at certain times, in view of observed or
foreseeable conditions of affluence, as well as to tramway platforms and aesasstops
served by collective road passenger transport vehicles only to persons making a journey for
strictly limited reasons (professional, school, compelling family reasons, health reasons,
administrative or judicial summons, etc.), thus making it gmeso exclude journeys of pure
convenience at the time of deconfinement (Article 6, IRpr private public passenger
transport services and private or public collective transport services using vehicles with less
than nine seats, excluding the driverdesplay for information purposes must be installed
inside the vehicle and a mask must be worn. No passenger is allowed to sit next to the driver.
Only one passenger is allowed. By way of derogation, when the driver is separated from the
passengers by axttd or removable transparent wall, several passengers are allowed if they
belong to the same household or, in the case of transporting a puitlil disabilities
mentioned in article L. 242 of the Social Action and Family Code. These same obligations
apply in the case of cgpooling and for social utility transport services (Article 6, 1X). It should
also be noted that the provisions of Article L. 31136f the Public Health Code now allow the
agents mentioned in 4° and 5° of | of Article L. 2244f the Transport Cod&?to record by
means of official reports violations of the prohibitions or obligations laid down in application
of 1° of | of Article L. 31315 of the aforementioned Public Health Code with regard to the
use of rail or guided transport seces and public road passenger transport services, when
they are committed in the vehicles and property riglfsway of these services.

"Right to Transport and State of Health EmergencyCovid 19. Temporary exit. New
declaration and curfewFrom the transitional phase of the exit from the state of emergency,
the decree of July 2028 lightens the restrictions on maritime matters (cruise ships) in the
territories that have left the state of health emergency and will be applied again following
the new declaation of the state of emergency. For the rest and for the most part, in broad
terms, the measures previously mentioned will continue to apply to the use of the various
means of transport until now. For international air, sea and now everftatrdnsport, the
requirement of a virological screening test or examination less than 72 hours before the
departure that does not conclude to covi® contamination will be required for 11 year olds
and the commitment to respect a prophylactic isolation of seven ddier arrival in
Francé®. Flights to overseas countries may also be restricted only for compelling personal
or family reasons, for health reasons of an emergency nature or for professional reasons that
cannot be postponed. In the latest state of the lawsitlecree of 17 February 20249which

laid down the obligations in terms of transport. It stipulates, for Overseas France travel, that
the document justifying the reason for travel for compelling reasons as well as the
declaration on honour must be sent the Préfet no later than six days before the date of

412Namely the sworn agents of the operator of the transport service or the sworn agents of a transport
company actig on behalf of the operator and the sworn agents appointed by the internal security
services of the SNCF and the RATP (Régie Autonome des Transports Parisiens).

413Décr. n° 20260 du 10 juillet 2020 prescrivant les mesures générales nécessaires pedatair

a I'épidémie de covid 9 dans les territoires sortis de I'état d'urgence sanitaire et dans ceux ou il a été
prorogé,JORR°0170 du 11 juillet 2020.

414 Décr. n° 20209 du 30 janvier 2021 modifiant les décrets n° 20262 du 16 octobre 2020 et n°
2020-1310 du 29 octobre 2020 prescrivant les mesures générales nécessaires pour faire face a
I'épidémie de coviedl9 dans le cadre de I'état d'urgence sanitaire, Art. 2 (Décr. 29 oct. 20, ). 14

415 Décr. n° 20241262 du 16 octobre 2020 prescrivant lessuares générales nécessaires pour faire
face a I'épidémie de cowvitld dans le cadre de I'état d'urgence sanitaire, JORF n°0253 du 17 octobre
2020- Décret n° 2026310 du 29 octobre 2020 prescrivant les mesures générales nécessaires pour
faire face a I'émlémie de covidl9 dans le cadre de I'état d'urgence sanitail®Rm°0264 du 30
octobre 2020.

416 Décr. n° 2024173, 17 févr. 2021]JORAS févr.2021.
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the journey. It thus amends Decrees of 16 October 2020 and of 29 October 2020 prescribing
the general measures required to deal with the cetftlepidemic in the context of a state

of health emergencylt is worth recalling that since 17 October, the Prefect has been
authorised to reserve, at certain times, in view of observed or foreseeable traffic conditions,
access to public collective passenger transport spaces and vehicles, as well as to tramway
platforms and spaces located near stops served by public road passenger transport vehicles,
to persons travelling for strictly limited reasons diily

47Décr., 16.10.20, art. 17

«1° Journeys between the place of residence and the place(s) wherefigsjmaal activity is carried

out, and professional journeys that cannot be postponed;

2° journeys between the place of residence and the school carried out by a person who is attending
school or who accompanies a person attending school and journeysagcts go to examinations

or competitions;

3° Journeys for health consultations and specialised care that cannot be provided at a distance or close
to home;

4° Travel for urgent family reasons, for assistance to vulnerable persons, for respite and &urpport
disabled persons and for childcare;

5° Travel resulting from an obligation to report to the national police or gendarmerie services or to any
other service or professional, imposed by the administrative police authority or the judicial authority;
6° Tavel resulting from a summons issued by an administrative court or judicial authority;

7° Travel for the sole purpose of participating in missions of general interest at the request of the
administrative authority and under the conditions it specifies;

8° Displacements related to a move resulting from a change of residence and displacements essential
to the acquisition or rental of a property, which cannot be postponed
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ANNEX 5 : The fmobility solutionsocovered by the LOM

a! OG A @S “Byarmérly Rndwdh &s onmotorised land-based modes of travelis
valued as one of the modes of travel that public authorities must make effective. There is
therefore a right to secalled active mobility, which should be promoted with a view to
"combating sedentary lifestylesThe ‘hew' mobility plans take this requirement into
account and must henceforth includa ‘tomponent relating to the continuity and safety of
cycle and pedestrian routésThis section also defines the principles for locating bicycle
parking areas near stations, niimhodal transport hubs and city entrances located within the
territorial jurisdiction. This section also defines the tools for increasing information for
pedestrians and cyclists, in particular the implementation of signs to encourage Wdlking
transp.art. L 12142 s.). The amendment of article L 11l11of the Transport Code also
appears clumsy in its wording, which directly juxtaposEssons with reduced mobility or in

a situation of disability and 'freedom and choice to use active mobiljtgkceptthat it
implies the possibility for such persons to obtain the accessibility of public spaces, an
objective which is already codified elsewhere. For the rest, it seems unlikely that users of
public space haddsted", on the day the law was promulgatedhan France was marked by

an unprecedented transport strike that forced some users to walk several dozen kilometres
a day, the objective of "fighting sedentary lifestyles". Moreover, if such an objective can be
linked to public health policywhich is striggling to find its place in the Transport Code
would have been more judicious to put it in perspective with tfight against climate
change and air and noise pollution as well as the protection of biodivensity referred to

as an issue to be takento consideration in the programming of infrastructures in the new
1st paragraph of Article L 118lof the Transport Code.

Inclusive mobility It should be noted, however, that there is a novelty in the inclusion of
people with reduced mobility or ia situation of disability and socially disadvantaged people
in a chapter dedicated ténclusive mobility. The aim is to create @bmmon action plan for
inclusive mobility, at the initiative of interested public and private persons, which defines
the canditions under which these persons benefit from individualised mobility advice and
support. It provides, in particular, for measures enabling the public employment service to
provide these services to any j@eeker, any person far from work or young peoph an
apprenticeship contract (C. transp., art. L. 122)5This objective thusgoes beyontl the
obligations specific to mobility plans, which follow on from urban travel plans, and which
were intended to ensuredccess to public transport networks fhisabled persons or persons
with reduced mobility, as well as the eldénynder the former version of article L. 12P4

2°, and is added to the accessibility master plans or accessibility mastesgbladuled
accessibility agenda of articles L. 14112t seq. of the Transport Code. The aim is therefore
to offer services (advice, support, assistance) to people with reduced mobility or suffering
from a disability or to people who are economically or socially disadvantaged in their mobility
related endeavots. It is planned to improve the information provided to interested parties
through the compulsory collection of data on the accessibility of regular public transport
services to persongith disabilitiesor persons with reduced mobility (C. transp., &rt1115

619. Article 27 provides for a double obligation: to create the accessibility data in

418 New Art. L. 1274L. - Active mobility, in particular walking and cycling, are aldes of transport

for which human motive force is required, with or without motorized assistance. They contribute to
the implementation of the objective assigned to the organisation of mobility defined in Article L. 1111

1 of the same code and to the presation of public health.

4191n accordance with the provisions of Article V of Article 27 of Law No-2428 of 24 December

2019, the collection and provision of the data mentioned in Article L. -Bldbthe French Transport

Code shall be carried out fater than 1 December 2021 for the overall TEMetwork within the
meaning of Regulation (EU) No 1316/2013 of the European Parliament and of the Council of 11
December 2013 establishing the European Interconnection Mechanism, amending Regulation (EU) No
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transport?°and also to create them on the roads within 200 metres of priority stop p&its

It is in fact essential to provide information on the accessibilitypafes leading to transport
networks in order to ensure the continuity of the transport chain from one point to another.
The LOM has also planned to add data from rddiquency transmitting systems (digital
beacons). These are devices commonly fourttiértransport sector, but also at the front of
many ERPgestablishments receiving the publidncluding those of local authorities, to
provide information to users via smartphone applications. This opening up of data will enable
the development of guidate and digital signage applications and even improve the location
of pedestrian GPS. Article L. 1126f the Transport Code also providef®ractors deploying
digital beacon systems emitting a Bluetooth signal to digital receivers (tablets, smartphones,
for example), to enter the identifiers and location of the beacons into an open database in
order to enable the development of digital guidance and signalling systems for blind and
partially sighted persorisas specified in the impact study. Also to lxed is the obligation,
instead of a mere possibility, to take special measures for persons with reduced mobility or
disability and their carers. The specific tariff measures may even go as far as to make such
persons free of charge. As for the implemeimatof alternative services within the meaning

of Article L. 1112 of the Transport Code, which is required when the accessibility of a stop
identified as a priority stop under Article L. 1112f the same Code proves to be technically
impossible due tcan obstacle to be overcome, this may be abandoned in favour of the
accessibility of two additional stops considered as-paority. It thus seems curious that it
should be possible to simply dispense with a journey by a person with reduced mobility or a
disability, who is thus prevented from travelling for lack of adapted transport or alternative
services (C. transp., art. L. 134 2last two paragraphs). Moreover, alternative services do
not necessarily mean alternative transport bunéasures of a humargrganisational or
technical nature enabling the journey to be made under conditions of duration similar to
those of the journey initially desiredWhile the notion of "duration" is important, the
frequency and mode of completion of the journey should hetneglected... The notion of
"alternative measurésis thus 'bbscuré and worrying. At the very least, there is a dynamic

of decline in the provision of public transport accessibility which does not seem to be in line
with the "inclusivé term chosen, ad it should be remembered that the philosophy behind

it does not imply that an alternative solution is offered but that the same service is offered
in an adapted manner. Inclusion means a community of life among all, without exception,
without stigmatizaton.

"MaaS' - Transposition into national law of the European regulation on the opening up of
mobility offer data*??-. Chapter V, articles L. 11-15et seq. of the French Transport Code,
becomes Higital services designed to facilitate trayyeihich encompsses both the case of
the service presenting the offer of the various operators via a single channel, with or without

913/2010 and repealing Regulations (EC) No 680/2007 and (EC) No 67/2010, and no later than 1
December 2023 for the other networks.

420 gThe persons mentioned in 1° of article L. X1 1ansport operators and infrastructure managers
within the meaning of Aitle 2 of the delegated (EU) Regulation 2017/1926 of the Commission of 31
May 2017 supplementing Directive 2010/40/EU of the European Parliament and of the Council with
regard to making available, throughout the Union, of multimodal travel informationcEs\collect,

each as far as it is concerned, data on the accessibility of regular public transport services to disabled
persons or persons with reduced mobility, according to the division of competences defined in 3° to 5°
of Article L. 1118 of the presnt code.

This data is made accessible and reusable under the conditions provided for by the delegated
regulation mentioned in the first paragraph of this article and in articles L.-11&3.. 111% ¢ ¢

421 CVR, Art. L1413 (code of roadway network, whidt separate of Highway Code).

422 Commission Delegated Regulation (EU) 2017/1926 of 31 May 2017 supplementing Directive
2010/40/EU of the European Parliament and of the Council with regard to the provisionwidEU
multimodal travel information services€Xt with EEA relevance) C/2017/3574, OJ L 272, 21.10.2017,

p. 1¢13.
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